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I. INTRODUCTION

The issues presented in this case are best summarized by the following
question: can a medical provider through his own negligence or
misconduct disable a patient rendering her helpless and confined in the
Intensive Care Unit of a medical facility unable to comprehend any legal
proceedings for a four day period then claim that RCW 4.16.190 does not
toll the statute of limitations during this actual period of disability that he,
himself, created because it did not last long enough? |

Peﬁtioner’s own October 9, 2006 Motion for Reconsiaeraﬁon in the
Court of Appeals and her November 20, 2006 Petition for Review to this
court reasonably frame the issues to be addressed 1n this appeal.
Petitioner’s Motion for Reconsideration is attached as Appendix 1 for the

convenience of this court.

- II. ASSIGNMENTS OF ERROR; ISSUES PERTAINING TO THE
ASSIGNMENTS OF ERROR

A. The Court of Appeals érred by:

1. By holding that Plaintiffs admitted incapacity rendering her
usable to understand the nature of the proceedings, lasting only
four days, did not toll the medical statute of limitations under

RCW 4.16.190



. By holding that as a matter of law a four day period of admitted
incapacity is not long enough to toll the statute of limitations.

. By confusing the separate and distinct definition of incapacity set
out in RCW 4.16.190 with an entirely separate and distinct
definition of incapacity set forth in RCW Chapter 11.88, the
guardianship statute and failing to recognize that each statue has
its own separate and distinct definitions of incapacity.

. By holding that although the appointment of a guafdian is not
required for Susan to utilize RCW 4.16.190, Susan had to show
she was disabled long enough for a hypothetical guardianship to
be initiated and completed. In other words, a hypdthetical
guardié.n appointed. |

. By depriving Susan of due process by inéorfecﬂy interpreting the
toliing statute in a manner that deprived Susan of her full three
year statuting period in which to investigate, contemplate and file
her suit.

. By interpreting RCW 4.16.190 and Chapter 11.88 RCW in such
a way that leads to unlikely, absurd or strained consequences and
which leaves future litigations unsure, uncertain and unclear how

the tolling statute will be applied in the future.



7. By failing to properly give weight to the stated legislative
purpose in amending RCW 4.16.190.

B. The error committed by the Court of Appeals compels this court to
address the following issues:

1. Did the Court of Appeals -err by holding that Plaintiff’s admitted
incapacity, lasting four days, did not toll the medical statute of
limitations under RCW 4.16.1907

2. Did the Court misinterpret RCW 4.16.190 when it held that an
admitted four day period of incapacity is too short, as a matter of
law to toll the medical statute of limitations?

3. Did the Court confuse the definition of inca?acity set out in
RCW 4.16.190 with the separate definition of incapacity set
fdrph in Chapter 11.88 RCW, the guardlanshlp statute, by failing
to recognize each statute has its own separate definitions of
incompetency and disability unique to thé spéciﬁc purposes of

| each statute?

4. Whether by requiring a litigant to qualify for a guardian, the
decision is in conflict with this Court’s decision in Yéung v. Key
Pharmaceuticals, 112 Wn 2d 216, 770 p. 2d i 82; (1989), which
held that the tolling statutel is intended to operate regardless of a

guardian’s presence.



5. Whether the decision violates due process by wrongly
interpreting the tolling statute in a manner that deprives a litigant
of her full statutory period in which to investigate, contemplate
and file her suit.

6. Whether it violates public policy and due process to interpret a
tolling statute in a manner that leaves future litigants unsure,

- uncertain, and unclear as to .how the tolling statute will be
applied

7. Does the phrase “as determined according to the Chapter 11.88
RCW” in RCW 4.16.190 compel adoption of the Chapter 11.88 -
RCW definitions of incapacity to effect tolling or only compel
the Court to use the Chépter 11.88 RCW due process of
determining incompetency or disability (e.g. superior court
determination, jury trial if requested, right to cali witness, right
to be present, right to legal representatioﬁ,‘rigﬁt to burden of
proof, etc.)?

8. Should the requirement for appointing a guardian set forth in
RCW .11.88.010 (1)(a-c), including “a deﬁlonstration of
management insufficiencies over time” be éppliéd to the tolling
statute where the only question to be answered in the tolling

statute is whether the litigant could understand the proceedings?



9. Should a litigant seeking relief under RCW 4.16.190 have to
meet and satisfy only the definition of incapacity actually set
forth in RCW 4.16.190 or does a litigant in addition have to
satisfy the separate definitions of incai)acity set forth in Chapter

11.88 RCW.

. STATEMENT OF THE CASE

A. Statement of Relevant facts

The statement of relevant facts is fully set out in pages 1-3 of Susan’s
March 2, 2006 Brief filed in the Court of Appeals.

B. Procedural History

The procedural history of this case is fully set out in pages 3-7 of
Susan’s March 2, 2006 Brief filed in the Court of Appeaié and on pages
4-6 of Susan’s November 20, 2006 Petition for Review to this court.

C. Legislative History

The legislative history of the relevant statutes is fully set out in pages 8-
9 Appendices 1-6 of Susan’s March 2, 2006 Brief filed in the Court of
Appeals. Appendices 1-6 are attached hereto as Appendix 2 (Sub-

Appendix 1-6) for the convenience of the court.



IV. ARGUMENT

1. The Court of Appeals decision that an incompetencv or disability
lasting four days does not toll the statute of limitations conflicts with
the plain language of the tolling statute.

The plain language of RCW 4.16.190 provides that:

If a person entitled to bring an action mentioned in this
chapter...be at the time the cause of action
accrued...incompetent or disabled to such a degree that he or
she cannot understand the nature of the proceedings, such
incompetency or disability as determined according to Chapter
11.88 RCW the time of such disability shall not be part of the
time limited for commencement of action.

The clear intent and meaning of RCW 4.16.190 is that the running
of the statute of limitations is tolled for any litigant during any period
where he or she cannot understand the proceedings when his or her
cause of action accrued. The only question facing this or any court is
how to determine (“decide”) whether this particular RCW 4.16.190
disability existed. RCW 4.16.190 directs the use of the method set out
in Chapter 11.88 to make this decision (“determination”).

It is crucial to note that Chapter 11.88 RCW has its own separate
and distinct definitions of incombe’tency or mcapac:1ty — different from
the definition in RCW 4.16.190. Chapter 11.88 RCW provides that its

own two separate and unique definitions of disability are established

when a superior court determines (decides) that they exist in an



individual. RCW 11.88 010 (1) (a) and (b). RCW 11.88 045 tells the

court what procedure to use in making the decision:
The alleged incapacitated person is further entitled to testify
and present evidence and, upon request, entitled to a jury trial
on the issues of his or her alleged incapacity. The standard of
proof to be applied in a contested case, whether before a jury or
the court, shall be that of clear, cogent, and convincing
evidence. RCW 11.88 045

The clear inference is that the trial court determining whether the
defined disability in RCW 4.16.190 is present would use the same
legal methods or standards a guardianship court would use in
deterﬁlining whether the unique definitions of RCW 11.88. 010(1) (a-
¢) applied — that is, alloWing the alleged incompetgnt to testify, present
evidence, have a trial (Jufy trial if requested)with the standard of proof
being clear, cogent and convincing evidence of RCW 11.88.010 (1)(a-
c) incapacity.

Instead, the Court of Appeals holds that to derde"whejcher an RCW
4.16.190 disability exists that a full guardianship petition ’and process
must Be initiate_d hypothetically and that only the definitions of
incompetency or disability used in Chapter 11.88 RCW apply,
including the requirement that managerhéht'ihsufﬁéiencies over time
be demonstrated. This leads to the absurd and cénfusi;lg result that a

litigant admittedly ihcompetent’ or disabled to such an extent that she



couldn’t understand the proceedings for a four day period during
which time her cause of action accrued éannot avail herself of the
intended benefits of the tolling statute. becéuse -.slie cannot also fit
under the separate deﬂﬁitions in the guardianship statute, including
management insufficiencies over time.

Basic rules of statutory construction dictate that “[l]egislative
deﬁnitions generally control in construing the statutes in which they
~appear.” Childers v. Childers, 89 Wn.2d 592, 598, 575 P.2d 201
(1978), quoted in State v. Edwards, 92 Wn.App. 156, 163, 961 P.2d
969 (1998). Moreﬁver, courts must construé the statute as a whole,
giving effect to all the language used. All provisioné of an act must be
analyzed in relation to one another, and, if pos.si-bleé,;lliarmonized to
ensure propér construction of each provision. State v. Lee, 96 Wn.
App. 336, 341, 979 P.2d 458 (1999). Accord: Moen v. Spokane City
Police Dept., 110 Wn. App. 714, 42 P.3d 456 (2002). |

“A court does not glean the meaning of a pa:rtlicula'r;word from that
word alone, but rather from the Legislature’s intent within the statute
as a whole.” State v. JA., 105 Wn. App. 879, 885, 20 P.3d 47 (2001)
citing, Davis v. ;\Dept. of Licensing, 137 Wn.2d 957, 963, 977 P.2d 554
(1999). dccord: Dahl-Smyth, Inc. v. Walla Walla, 110 Wa. App. 26,

38 P.3d 366, rev'd on other grounds, 147 Wn.2d 1001 (2002).



Appellate courts should always “focus during construction, when
necessary...on the legislative context.” Spokane v. White, 102 Wn.
App. 955, 961, 10 P.3d 1095 (2000), rev. denied, 142 Wn.2d 1011
(2001).

‘While recognizing the validity of statutes of limitation Washington
Courts have refused to strain misinterpret either the law or facts to
impose it. Cannavina v. Poston, 13 Wash. 2d 182, 124P. 2d 787
(1942); Hein v. Gravelle Farmer’s Elevator Co., 164 Wash. 309, .2P.
2d 741,78 ALR 631 (1931). In Rochester v. Tulp, 54 Wash. 2d 71, 74
337 P. 2d 1062 (1959), the Supreme Court reversed the trial court
dismissal of a suit where the statute of limitations had expired by one
day, holding:

The statute of limitations, although not an unconscionable
defense, is not such a meritorious defense, that either the law or
facts should be strained in aid of it. Wickwire v Reard 37 Wn.
(2d) 748,226 P. (2d) 192, 23 ALR (2d) 1323.

Likewise, courts will not indulge in presumptions in support of a
defense of statute of limitatigns. Bain v. WallacF 1}67}Wash. 583, 10
P. 2d 226 (1932); Paul v Kohler & Chase 82 Wash. 257, 144 P. 64
(1914)

. The Court of Appeals fails to give proper meaning to the word
“determine” as used in RCW 4.16.190. )




The common legal definition for the word “determine” is to
decide.  This is the definition set forth in Blacks Law Dictionary
Fourth Edition (1957).

To bring to a conclusion, to settle by authoritative sentence.
To decide.

It is clear that the legislature in separately defining incompetency
or disability in RCW 4.16.190 and bsr directing that the question of
whether a litigant met this definition be decided according to Chapter
11.88 RCW did not intend to amend RCW 4.16.190 by adding rﬁore
terms or definitions to it.

If a statute is plain and unambiguous its meaning must be derived
from the language“ itself. Cockle v. Dept of Labor; Indus. 12 Wn.2d .
801,807, 16 P.3d 583 (2001).

.. The Court of Appeals Decision by holding that a litigant must qualify
for a_guardian before he or she can avail himself or herself of the

tolling provisions is in conflict with this court’s holdings in Young v.
Key Pharmaceuticals and with the available authorities.

Young v. Key Pharmaceuticals, Inc. supra separated entirely the
process of appointing a guardian under RCW ‘11'.88 frqm the tolling
statue RCW 4.16.190. In Young the defendant’;s. me}:dical provider
argued that because a guardian had been appointed for a minor, the
Statute of Limitations bégan to run from the date of the appointment.

Young rejected this argument holding that the rights conferred by

10



RCW 4.16.190 were personal to the person entitled to bring the action,
and could not be taken away whether or not a guardian was appointed.

The tolling statue makes no mention of the effect of a
guardian’s appointment, which we believe means that the
statute was intended to operate regardless of the guardian’s
presence. Young at page 221.

The Young court also held as follows:

The tolling statute’s plain language indicates the right it
confers “on the person entitled to bring an action” is not
diminished by the appointment of a guardian. The words “the
time of such disability’ refer to the person’s disabling condition
itself, not merely the disability to bring suit. This focus on the
disabling condition is reinforced by the reference to RCW
11.88. Young at page 221.

In Young, the defendant argued for an erroneous interpretation of
the statute of limitations that would lead to an absurd or unintended
result. The court, in separating the underlying condition of the person

" claiming the benefit of the tolling statue from the guardianship
procedure, held at Page 224:

Nex}ertheléss, this result flows from unmistakable clear

statutory language. We will not imply exceptions to statutes of

limitations where they have not been expressly provided by the
legislature."

!t should be noted that Young may have also failed to keep in mind the two separate
definitions of incompetency in the two statutes but this issue was not germane to the
question presented in Young since there a guardian had already been appointed. This is a
good opportunity for the Supreme Court to correct any misimpression that might be
caused by this dicta Young. Young was decided before “management insufficiencies over
time” was added to Ch. 11.88 RCW in 1990. :

11



Teglund and Ende in 15A, Washington Practice, Handbook, Civil
Procedure § 4.5 provided an interpretation of RCW 4.16.190
consistent with the forgoing analysis:

It is doubtful that the legislature intended to require a formal
determination of incapacity under RCWA 11.88 in order to
justify tolling. Presumably, the standards for incapacity found
in the guardianship statute are to be used as guides in
determining whether a person seeking a toll could not
“understand the nature of the proceeding” within the meaning
of RCWA 4.16.190

Even assuming, for the sake of argument, that a guardianship had
already been established for Susan using the definitions and
procedures in RCW Ch.11.88 these proceedings would never have
answered the question posed by RCW 4.16.190 - Susan’s ability or
inability to understand the nature of the proceedings when her cause of
action occurred - because that definition or criteria is nowhere
mentioned in RCW 11.88. Instead RCW 11.88 proceedings would
have focused on the definition or criteria for a guardianship of persons
RCW 11.88.010 (D(a)) or estates (RCW 11.88.010 (1)(b) using the
“management insufficiencies over time” Ciualiﬁpation RCW
11.88.010 (1)(c)) none of which ever require proof that the alleged

incapacitated person could not understand the nature of the

proceedings. Therefore, if Susan had claimed tolling solely because

she was the subject of a guardianship, the inquiry woilld not end there.

12



The 1itigants would still have to look backward. Susan would still have
to establish in an independent proceeding before court or a jury that
she could not understand the nature of the proceedings when her cause
of action accrued. The trial court or jury would still have to look
backwards to July 19-23, 1996, the dates the Plaintiff was
incapacitated.

. If the legislature had intended to engraft the definitions of

incompetency or disability set forth in Chapter 11.88 RCW they would
‘have clcarlv said so.

The plain language of RCW 4.16.190 says nothing about adapting
the definitions of incompetency or disa‘bility set‘ out in Chapter 11.88
RCW, more particularly RCW 11.88.010 (1)(a-c). 1If the legislature
had intended to engraft these specialized definitions into the tolling
statute it could ‘easily have done so, by stating “incompetency or
disability as defined in Ch. 11.88 RCW” or “as defmed in RCW
11.88.010 (1)(a-c)” but it did not. |

The décision by the Couﬁ of Appeals impermissibly adds terms |
that are not present in the tolling statute. This violates du_e process and
the usual and normal rules of statutory construction. }It also creates
vagueness and uncertainty, leaving numerous 1itigants ’vguessing at the
meaningA of RCW 4.16.190, in violation of Article I § 3 of the

Constitution of Washington and established case law. Anderson v.

13



Issaquah, 70 Wn. App. 64, 75, 851 P.2d 744 (1993) (“a statute WhiCh
either forbids or requires the doing of an act in terms so vague that
men [and women] must necessarily guess at its meaning and differ as
. to its application, violates the first essential due process of law”).
Here, even the Court of Appeals is unable to set out any specifics as to
the minimum period of incapacity forcing dozens to guess later. App.
A decision at page 9 (no “bright line”).

. The reading of RCW 4.16.190 by the Court of Appeals leads to
unlikely, absurd or strained consequences.

This court should accept review and offer a proper interpretation of
RCW 4.16.190. The Court of Appeals asserts thaf?' because Plaintiff
had not gone through the entire hypothetical guardianship process set
forth in RCW 11.88, RCW 4.16.190 could never operate to toll the
Statute of Limitations. But in making that assertipn, the court ignores
the problem that still would be left to be faced by th.e:,v current finder of
fact even if Susan had been subject to a guardianshiﬁ since July 19,
1996: whether she understood the nature of the proceedings at the time
of the cause of action occurred and how long did this specific
condition persist. RCW 11.88 and RCW 4.16.1§O pose substantially
different questions. Using the results of an RCW 11.88 guardianship to

conclusively prove the requirements of RCW 4.16.190 were met is

14



absﬁrd. What if only a limited guardian was appointed? What if
serious deficiencies over time were enough for a full and formal
guardianship of both her person and estate, but Susan could still
understand the nature of the proceedings? The question posed by
RCW 4.16.190 wouldn’t have been addressed. The trial court (or jury)
who actually faces that issue in a Statute of Limitations context will
always have to address that issue regafdless of whether a guardian was
appointed and will always have to do so by lookiﬁg backward to the
time the cause of action accrued.

Washington courts have held that they will adopt the interpretation
of statutes that best advances the legislative purpose and avoids
unlikely, absurd, or strained consequences.’ Thur&tbn County ex rel.
Bd. Of County Com’rs v. City of Olythia 151 Wn. 2d 171, 86 P.3d
151 (2004). Put another way, when the court construes a statute, spirit
and intent of the statute should prevail over the literal letter of the law,
and there should be made that interpretation which best advances
legislative purpose. Dumas v. Gagner 137 Wn. 2d 5268, 971 P. 2d 17
(1999) reconsideration denied.

And the legislature clearly stated their purpose in passing the 1977
amendments to RCW 4.16.190 and felt strongl}'r'ehough about it to

.
I A

make a separate statement of intent and purpose:

15



1977 WASH. LAWS EX. SESS. Ch. 80, § 1, which provides:
It is the purpose of the legislature in enacting this 1977
amendatory act to provide for a comprehensive revision of out-
dated and offensive language, procedures and assumptions that
have previously been used to identify and categorize mentally,
physically, and sensory handicapped citizens. It is legislative
intent that language references such as idiots, imbeciles, feeble-
minded or defective persons be deleted and replaced with more
appropriate references to reflect current statute law more
recently enacted by the federal government and this legislature.
It is legislative belief that use of the undefined term “insanity”

- be avoided in preference to the use of a process for defining
incompetency or disability as fully set forth in chapter 11.88
RCW; that language that has allowed or implied a presumption
of incompetency or disability on the basis of an apparent
condition or appearance be deleted in favor of a reference to
necessary due process allowing a judicial determination of the
existence or lack of existence of such incompetency or
disability. Appendix 2, Sub-Appendix 6.

What the legislature clearly said was that thef wanted to establish:
“necessary due process allowing a judicial determinatioh of the
existence or lack of existence of such incompetency of
disability” . ST

This is previously why the most sensible interpre'_’!cation of RCW

4.16.190 is for this court to say that the reference to RCW Ch 11.88

does.not engi‘aft the guardianship definitions into the tolling statute or

require the appointment of a guardian. ' RCW 416190 gnly requires

due process set out in Ch 11.88 RCW, most notaﬁlg RCW 11.88.045

(3). for the benefit of both sides in determining Susan’s condition at

the time her cause of action accrued — a full trial Gury trial if

requested, presenting witnesses, counsel ipre’se'nt;' right to attend, etc)

16



on the issues. In fact, the word “determine” really refers_ to a full
hearing with findings to put an end to a matter.

This interpretation is in harmony with the general rule in all statute
of limitation cases which hold that determination of when the statute
begins to run (which is the real underlying issue here) is a question of
fact for the court or the jury. Okler v. Tacoma General Hospital 92
Wash. 2d 507, 598 P. 2d 1358 (1929); Howard 'v Equitable Life Assur.
Soc. of US 197 Wash. 230, 95 P 2d 253, 119 ALR 1302. And, since
the statute of limitations is an affirmative defense the burden is on
defendant to prove these facts which establish fhis defense. Ha:slund
v. City of Seattle 86 Wash. 2d 607, 547 P. 2d 507 (1976).

. This case involves an issue of substantial ipublic interest.
Cases involving statutes of limitation or issues regarding time

limits are highly significant. Young supra, Troxell v. Rainier Pub. Sch.

Dist. 154 Wn 2d 119, P.3d 1173 (2005). It is of vital public interest to-

have these questions properly determined, an impo.rtaht' provision of
RAP 13.4 (b)(4). Strikes Woods Neighborhood Assoc. v. City of Lacy,
124 Wn 2d 459, 880 P.2d 25 (1994) emphasized the public importancé
of these decisions: o |

It is a well accepted premise that litigants énd p(;ténﬁal litigants

are entitled to know that a matter as basic as time computation
will be carried out in an easy, clear and consistent manner,

17



thereby eliminating traps for the unwary who seek to assert or
defend their rights (Strikes at page 463).

Plaintiff and numerous other litigants are entitled to a sensible and
reasonable way to determine when the statute of limitations is tolled
and for how long. They shouldn’t have to guess or be subject to the
judicial uncertainty created by the Court of Appeals decision.

. Nothing in the legislative history of RCW 4.16.190 suggests that the
legislature did not retain its own exclusive definition of incompetency
or disability or that it intended to adopt Chapter 11.88 RCW’s

definition of incompetency or incapacity or provide tolling only to
those who have management insufficiencies over time.

The complete legislative history of RCW 4.16.190 ié set forth in
Appendix 2, sub-appendices 1-6. Nothing in the legislative history
supports the Court of Appeals interpretation of RCW 4.16.190.

RCW 11.88.010 was amended by subStitute Senate Bill No. 2086
(Chapter 95, Washington Laws, Ist ex. Sess) in 1975 to eliminate
reference to “Imbecility” or “Idiocy” and establish the concept of a
limited guardianship. Sub-Appendix 1.

RCW 4.16.190 was amended by substitu‘ge Se:natef Bill No. 2872
(Chapter 80, Washington Laws, 1% ex. Sess) which also amended a
number of provisions of other sections of the Revised Code of
Washington including RCW 4.16.190 § 2; RCW 5.60.030 § 3 —

witness competency RCW 6.12 § 4-6 — Homesteédsi RCW 728 § 7 -
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adverse possession, etc. A copy éf this bill and all the legislative
history of this amendment are attached. Sub-Appendix 2 and Sub-
Appendix 5. |

The Judiciary Committee in 1977 in amending RCW 4.16.190
confirmed its intent to eliminate objectionable terms and provide a
better definition of disability and incompetency. Sub-Appendix 5.

In fact, the legislature felt so strongly about the purpose and intent
of the amendment in SSB 2872 that it enacted a statement of purpose
in section one of the Act. See IV (5) supra. Sub-Appendix 2. This
purpose is set forth in the historical and statutory notes in the
annotated version of RCW 4.16.190. Sub-Appendix 6.

At the sﬁme time the legislature amended RCW 11.88.010 by
Chapter 309 of Washington Laws, 1977 1% Sess. To eliminate
reference to the terms “insanity” and “mental ret'ardatici)n”. A copy of
the relevant portion of Chapter 309 is set forth in Sub-Appendix 3.

RCW 11.88 Wasvamended substantially again in 1990 by Substitute
Senate Bill“ no. 6868 (Chapter 122 Washington Laws 1990). Sub-
Appendix 4, adding the “over time” concept to RCW 11.88.010 (D(e).

RCW 4.16.190 was amended for the last time in 1993 to clarify the
application of tolling provisions to imprisoned persons. Sub-Appendix

6.
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V. CONCLUSION

RCW 4.16.190 and Chapter 11.88 RCW are two different statutes
serving two different purposes, each with its own definitions of
disability or incapacity. The one thing they have in common is that the
Legislature has directed that in establishing or disestablishing the
existence or lack of existence of the unique condition or circumstance
described by each statute there be a necessary due process. RCW
11.88.045 spells it out the due process fequirements and RCW 4.15.190
and the attached statement of legislative purpose direct the court to use
that same due process in establishing or disestablishing whether a
litigant was disabled to such a degree that he or she could not

understand the proceedings.
RESPECTFULLY submitted this 7% Day of December, 2007

RICHARD C. CARRITHERS
WSBA #0763
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L STATEMENT OF RELIEF SOUGHT

Respondent Susan Rivas requests this court reconsider its decision
dismissing Rivas’ complaint with prejudice. As will be discussed below, |
 the court’s decision fails to consider that the tolling statute RCW
4.16.190) and the guardianship statute (Chapter 11.88 RCW) each hasits
owﬁ distinct and separafe definitions of disability. As will also be seen
below, both appellénts and respondents have suffered from the same
failure in the briefs submitted to this court. Respondent first realized this
-~ error in preparing for oral &gment and Respondent’s attempts to call this
. error to the court’s aﬁéntion were unsuccessful. By failing fo feco gnize
that the tdlling statute and the guardianship statute have two separate and
distinct definitions ‘éf incompetency or disability and by using the two
statutory déﬁni_tions interchangeably, that is by applying the guardianship
statutes definition ... management insufficiencies overtime:..” tothe = '~
tolling sfattite, this court has created confusion and uncertainty that fnaiy
lead to absurd and confusing results not conteinplated or intended by the
legislature. It means, for example, that a person who is actually unable to
understand the nature of the proceedings for 4 days is unable to use the

tolling statute because 4 days isn’t enough to prove “management



insufficiencies over time.” Unfortunately, as seen below, the trial court

and the parties themselves must 'also' share this responsibility.
JL. FACTUAL AND PROCEDURAL BACKGROUND

A. SUMMARY OF RELEVANT FACTS
In 1996, Plaintiff suffered hypertension (elevated blood pressure). Her
blood pressure was being controlled by medication. She was referred to a

nephrologist who determined that senosis in her right renal artery may be

the cause of her elevated blood pressure. (CP 557). She was admitted to

Overlake Hospital Medical Center on July 19, 1996 for what she thought

. was an angiogram. Defendant Muraki performed an angiogram and then

performed a renal angioplasty of Susan’s right renal artery. A major risk

of renal angioplasty is a dissection or rupture of the renal artery causing

" interruption in blood flow to the kidney. A fenal artery dissection can * * |

cause loss of the kidney.

The angioplasty to Susan’s right renal artery actually caused a dissection
or rupture of this artery — a known complication. Defendant Muraki failed
t0 inform Susan of the risk of this complication and failed to recognize the

dissection when it began to occur, failed to call for a surgical consultation



at any time, and took no remedial action to prevent the loss of Susan’s

right kidney. (CP 522-523).

: Defendant Murakl’s mlsdlagnosm and fallure to act promptly on the

artenal rupture and the resultmg comphcatlons resulted in Susan s
admission to the Intensive Care Unit (ICU) at Overlake Hospital where
she lay in a helpless and almost comatose state suffering from life
threatening complieations. (CP 108-186; CP 555-636; CP637-640; CP 641
- 646), Susan has no memory of the four days in the ICU. This was noted
on July 24, 1996 by Susan’s owu treating physician while Susan was sﬁll
in the hospital. (CP-108-110; CP 137). During her stay in the ICU, in
addition to her other disabling complications, Susan was heavily
medicated with various painkillers and sedatives. (CP 556-557). This

court has correctly concluded, for the purposes of this appeal that Rivas

" was totally helple’s's- in the ICU betwéen July 19 and July 23

The loss of Susan’s kidney became inevitable due to loss of blood supply

by midday July 20, 1996.

Defendant Muraki’s act or omission causing the loss of Susan’s kidney

occurred on July 19 - 20, 1996. Susan’s cause of action accrued on July :



20, 1996 when the loss of her kidney became inevitable. Defendant
Muraki continued to treat Susaﬁ up to and including July 21, 1996 (CP

' 130; 289; 299) when he finally concurred in Dr. O_mbrellaro’s

A recommendatmn of surgery to remove the kldney (CP130) Susan s
.kldney was surglcally removed by Dr Ombrellaro on July 22 1996 (CP
299). Susan was transferred from the ICU to a regular hospital room on
July 23, 1996. Susan filed this present action thee years after Defendant
Muraki ended his controversial course of treatment on July 21,1999 and

less than three years after her kidney was removed on July 22, 1996.

B. TRIAL COURTS RULINGS—STATUTE OF LMTATIONS
Unfortunately, even Judge Scott and the litigants belox%r' failed to keep in
mind that the tolling statute and the guardianship statute each had its own
separate and distinct definition of incompetency or disability and

inadvertently interchanged the definitions.

For example, Judge Scott’s ruling on November 28, 2000, cited by this
court on page 3, stated that the tolling statute:

Does not require the actual appointment of a guardlan pursuant to
Ch. 11.88 RCW, but instead, permits a determination by the court
in this action on the incompetency/disability issue with reference
to the standards set forth in Ch. 11.88 RCW (emphasis added).



\v

And in Judge Scott’s other ruling on January 7, 2005, he found:

There are genuine issues of material fact as to whether Plaintiff
was incapacitated at the time her cause of action occurred under
 the meaning of RCW chapter 11.88 (emphasis added) CP 746-749.

* In both his rulings, Judge Scott implicitly stated that in determining the - .-

tolling question the court or the jury could also apply the definitions of
Chapter 11.88 RCW. This meént, then, that the “over time” definition in

Chapter 11.88 RCW was wrongly put in the tolling statute.

Appellants must also share the blame for this confusion; asserting in their
brief:

Thus, when the legislature specified that incompetency or
disability under RCW Ch. 11.88 requires “management
insufficiencies over time,” it could not have intended that a few
days inability to function would qualify (emphasis added). Reply
Brief of Appellants, page 9. ‘

Respondent likewise shares responéibility: in her own brief she argued by
implication that the definitions in the tolling statute and the guardianship

statute were interchangeable, or put another way, the tolling issue could be

determined with reference to the guardianship statute’s own definitions of

incompetency or disability:

It is clear that the 1977 amendment to RCW 4.16.190 was not .
intended by the legislature to engraft the entire guardianship statute



and procedures therein onto RCW 4.16.190; but instead only adopt
the more enlightened definitions of disability and incompetency to
avoid insult and demeaning reference to all litigants. Reply Brief

of Appellants, page 16.

All thls is only to show that even an mfonned l1t1gant aﬂer vqumes of
research and with every reason to correctly apply the law can overlook
~ this vital point. Even though Respondent finally realized the confusion
and mistake everyone was maldng, and attempted to point it out to the
_ court in oral argument one cannot be too critical of this court—the concept
is no{ readily apparent. This is why Respondent is respectfully taking the

extra time to give this court a full explanation on this vital point.
0. ARGUMENT

A. TWO SEPARATE AND DISTINCT DEFINITIONS OF

1.RCW 4.16.190

RCW 4.16.190 provides only a short but very distinct definition of |
incompetency or disability relevant here: |

«...incompetent or disabled to such a degree that he or she
cannot understand the nature of the proceedings.”



It is true, and here is where correct statutory analysis requires
caution, once RCW 4.16.190 defines incompetency or disability it
instructs the court on how the question of whether a person can or
- | ‘ cannot understand the nature qf the proceedings is to be
,détémﬁed. | e

“..d4 determined according to Chapter 11.88 RCW...”

We know RCW 4.16.190 has its own deﬁniﬁonbbecause RCW
4.16.190 specifically refers io its own definition of iﬁcompéte’ncy
or disability by saying right after its own definition:
“.. @‘inébmpetency or disability as détefmined
according to Chapter 11.88 RCW.”
This means that the only incompetency or disabili‘;y that would be

determined according to Chapter 11.88 RCW is that defined in the

‘tolling statute—not the guardlanshlp statute. Aswillbeseen

below, under Chapter 11.88 RCW the tolling statute definition of
incompetency or disability is to be determined by a superior

court—a judge or jury if the alleged incompetent requests it.

2. Chapter 11.88 RCW




On the other hand, Chapter 11.88 RCW also has its own definition
of incompetency or disability (called collectively “incapacity”
under RCW 11.88.010 (f) ) as set out in RCW 11.88.010(1):

(a) For purposes of this chapter, a person may be deemed
“incapagcitated as to person when'the superior court -
determines the individual has a significant risk of
personal harm based upon a demonstrated inability to
adequately provide for nutrition, health, housing, or
physical safety.

(b) For purposes of this chapter, a person may be deemed
incapacitated as to'the person’s estate when the superior
court determines the individual is at significant risk of
financial harm based upon a demonstrated inability to
adequately manage property or financial affairs.

(c) A determination of incapacity is a legal not a medical
decision, based upon a demons(_ratlon of management
insufficiencies over time in the area of person or estate.
Age, eccentricity, poverty, or medical diagnosis alone
shall not be sufficient to justify a finding of mcapac1ty

3. Ch.11.88 RCW definitions assume the alleged mcomp_etent or

disabled person may in fact understand the proceedmgs

Tt clear that these guardianship definitions or standards are.

separate and distinct and make no reference at all to RCW
4.16.190 and are not concerned about whether an individual cannot
understand the nature of the proceedings. In fact, the entire thrust
of the Guardianship statute is to offer due process to alleged
incapacitated persons who presumably can understand the nature

of the proceedings. Here are the most obvious examples:



RCW1 1.88.03;0(4)(a}>—serving the alleged incapacitated
. person notice of the guardianship petition. '

RCW 11.88.030(4)(b)—giving the alleged incapacitated
person a clear statement of legal rights to counsel of choice,
court appointed attorney, the right to testify personally in
court, the right to a jury trial; the right to replace a court-
‘appointed GAL:» = =+ e sie s L e

RCW 11.88.040—giving the alleged incompetent the right
to be represented by counsel which envisions consultation
and preparation, right to testify, right to choose a jury trial,
etc.

A careful reading of Chapter 11;88 RCW will reveal numerous

- other instances. In fact, the “over time” definition of RCW

11.88.010(1)(c) is part of Ch. 11.88 RCW to deal with this very -

pbint—that persons subject to guardianships are at lease presumed

to'understaﬁd the nature of the proceedings.

The presumption that an alleged incompetent under Ch. 11.88

““RCW can understand the nature of the ﬁi&éeéaings isalsosetforth™ ™ 7

in the statement of legislative intent in RCW 11.88.005:

It is the intent of the legislature to protect the liberty and
autonomy of all people of this state, and to enable them to
exercise their rights under the law to the maximum extent,
consistent with the capacity of each person. The legislature
recognizes thadt people with incapacities have unique
abilities and needs, and that some people with incapacities
cannot exercise their rights or provide for their basic needs
without the help of a guardian. However, their liberty and
autonomy should be restricted through the guardianship




process only to the minimum extent necessary to
adequately provide for their own health or safety, or to
adequately manage their financial affairs (emphasxs added).

B. SUPERIOR COURT IN CH. 11.88 RCW HAS TWO
DISTINCT FUNCTIONS .

Under Ch 11 88 RCW the Supenor Court has two dlstmct tasks
(1) Determine whether or not an a.lleged incompetent is in fact
incapacitated within the definitions of incompetency and disability
set forth in RCW 11.88.010 (a), (b) or (c) and (2) appoint
guardians or .limited guardians for incapacitated persons, set the
terms of the guardianship and remove or replace guardians. These
two entirely diﬁ'erent respogsibiliti‘es are spelled out clearly in the

various sections of Ch. 11.88 RCW.

C. DETERMINATION OF INCAPACITY—THE FIRST
.. FUNCTION =

RCW 11.88.010 (1)(a), (b), and (c) imposes on the superior court
(judge or jury) the obligation to determine incapacity as defined in
RCW 11.88.010 (1)(a) and (b) and in (c) orders that the
determ‘inati§n of such incapacity is a legal question:
RCW 11.88.010 (1)(a)—...when a superior court
determines...”

RCW 11.88.010 (1)(b)—...when a superior court
determines...”
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" Focusing solely on the superior court’s first task—determination of

RCW 11.88.010 (1) (c)--“...a legal not a medical
decision...”

In determjning the answer to this legal question, RCW 11.88.045

- 3) proyides _speciﬁc_ally: |

The alleged incapacitated person is further entitled to
testify and present evidence and, upon request, entitled to a
jury trial on the issues of his or her alleged incapacity. The .
standard of proof to be applied in a contested case, whether
before a jury or the court, shall be that of clear, cogent, and
convincing evidence. ' .

APPOINTING AND REMOVING GUARDIANS; SETTING
AND MODIFYING TERMS OF GUARDIANSHIP—THE
SECOND FUNCTION '

RCW 11.88.010 (1) grants the superior court power to appoint
guardians and sub-section (2) gives poWer to.appoint limited |

guardians. RCW 11.88.120 and .140 give the superior court power

to modify the terms of or terminate a guardianship.

incapacity as defined in Ch. 11.88—it s clear that the superior
court (judge-(.)r jury) makes the determination. The second task,
appointment of a guardian, is much more complex, requiring all
the notice and due process requirements set out in Ch. 1 1.88. All
of the extensive time requirements noted by this Court of Appeals

in its decision have to do with the Guardianship process. If there

11



were not goingtobe a guardiém where an individual could be
deprived of liberty, civil rights (including voting) and property we

wouldn’t need all this time.

Which brings us to the central point of ﬁs motion: RCW 4.16.190
_ has its own definition of incompetency or disability. This court
agrees tha‘_c in order for a litigant to enjoy the protections of RCW
© 4.16.190a gug:dianship need not ﬁave been appointed. So far so
good. This is consistent with RCW 4.16.190 having its own

definition of incompetency or disability.

But when the court insists that Respondent now has to prove that a

guardianship process could have been completed entirely,

o 1ncludmg the Sélei:’giéﬂ and éppéiﬁtnieﬂf of aGAL and a guardlan, B

and an order setting the terms of the guardianship, during the
period of alleged disability and before the period of disability ends
is mixing up fhe two distinct statutory definitions. The clear
implication of this court’s decision is that a guardianship would

have had to have been established using the definitions of Ch.

12
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11.88 RCW (“...a demonstration of management insufficiencies

over tirne”), pot the definition in the tolling statute.

‘ RCW 4 16 190 says notmg about adoptmg the deﬁmtmns of RCW A

11.88.010 (1) (a)- (c) If the Ieglslature had wanted to adopt the
definitions it could have done so. It could have said, “as defined in
Ch. 11.88 RCW,” or, “as defined in RCW 11.88.010 (1)(a)-(c),”

but it did not.

In fact, the appellants, in their Reply Brief, make this very point

Wheﬁ they point out that in the 1977 legislature’s rash of
amendments to numerous statutes the legislature provided that
some amended statutes would specifically adopt the definitions of

incompetency or disability set out in Ch. 11.88 RCW and some

' (including RCW 4.16.190) would not:

In contrast, the Leglslature amended other statutes in the
same act to require merely incompetency “within the
meaning of RCW 11.88.010” See, e.g.1977 WASH. LAWS
1% EX. SESS., ch. 80, ss 7-8 15 (emphasis added). REPLY
BRIEF OF APPELLANTS page 7-8
This is the point. If the legislature had intended to engraft the
guaidianship definitions of incapacity into the tolling statute it

could have easily done so. The fact that it did not must mean that

13



RCW 4.16.190 retains its own definition and the reference to Ch.
11.88 RCW refers to the fact that the determination shall be by
Superior Court judge or jury and by the standards of clear, cogent,
and convincing evidence with Susan bearing the burden of proof |

(em'phla.dis. added) |

This is also consistent with the definition of “determine” set forth
in Black’s Law Dictionary Fourth Edition (1957):

To bring to a conclusion, to settle by authoritative sentence.-
To decide.

We are only left with the question of how the definition of
incompetency or disability as set forth in RCW 4.16.190 is to be

determined.

Ifitis o be determined “according to Ch. 11.88 RCW” then we
can only look to the portiod of Ch. 11.88 RCW where it is spelled
out how and where a Supetior Court will make that determination.
There is only one part of Ch. 11.88 RCW which deals with this

question and that is RCW 11.88.045 (3):

14



The alleged incapacitated person is further entitled to
testify and present evidence and, upon request, entitled to a
jury trial on the issues of his or her alleged incapacity. The
standard of proof to be applied in a contested case, whether
before a jury or the court, shafl be that of clear, cogent, and
convincing evidence.

This is the only section of the entire Ch. 11.88 RCW wherethe ...
court spells out how the issues of a person’s alleged incapacity are
to be determined—by a Superior Court, judge or jury, with the

standard of proof being clear, cogent, and convincing evidence.

Since the only task of the Superior Court under RCW 4.16.190 is
to determine according to Ch. 1188 I%CW the existence or non-
e).(is‘tence of the RCW .'4.16.1.9&&’ d'él‘w;ld mﬁablhty (a p-erson cannot
understand the nature of the pfpc'e_edings), the court does not have
to appoint a guardian or limited guardiaﬁ and worry about

. @%paggmﬁnt insyfﬁcigngieg over time a;ld the only’ reasonable o
interpretation of RCW 4.16.190 as applied to the facts of this case
is to hold that: |

1. The issue of whether Susan Rivas was incompetent or disabled
to such a degree that she cannot understand the nature of the
proceedings is reserved for the trial court, or if Susan requests,
a Jury. RCW 11.88.045 (3)

2. RCW 4.16.190 has no time limit, the only requirement being
that Susan must prove she was incapacitated at the time her
cause of action accrued (in this case, July 20, 1996 at which

15



time the loss of Susan’s kidney became inevitable), RCW
4.16.250.
3. Susan must prove that her incapacity lasted from July 19, 1996
at least until July 21, 1996.
4. Asprovided by RCW 11.88.045, Susan may tesufy and present
evidence (to the court or to the jury at her option) on the issues
: of her alleged incapacity.
.. 5. Tf Susan’s claim that she was unable to understand the . ...

, proceedmgs is contested, she must meet the standard of proof S

requiring clear, cogent, and convincing evidence.
6. Susan bears the burden of proof on all issues.

IV. CONCLUSION

By not keeping the two definitions of incompetency separate and by
unproperly engraﬁmg the Ch. 11.88 RCW (RCW 11.88.010 (1) (a)—(c))
definitions of mcapac1ty onto RCW 4.16. 190 especially the

‘... management insufficiencies over time in the area of person or estate,”
we lose sight of the wholé purpose of RCW 4.16.190—which is to toll the
| .statute of hmltatlons dunng any penod in whlch a plamtlff is unable to
understand the nature of the proceedmgs, prov1ded that dlsablhty ex1sts ét
the same ﬁme the cause of action occuired. A later disability or a
diéability that later re-occurs after the first disability resolves itself does

not toll the statute.
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The requirement that the disability separately defined in RCW 4.16.190 be

determined according to Ch. 11.88 RCW creates no problem—this

particular diaability can be determined just as Ch. 11.88 RCW says it
should be in RCW 11. 88 045 (3) by testlmony and evidence in opcn

| court before a Judge or Jury, subj ect to the standard of proof reqmnng

clear, cogent, or convincing evidence. .

This is the only int‘erpretation of both statutes that makes sense. By not

. confusing the two separate definitions we avoid the absurdity of a holding
that the statute may have been tolled between 1977 and 1990 before
subsection (1)(c) (“management msufﬁmenmes over tlme”) was added to
RCW ll 88.010 or before 1993 when RCW 4.16. 190 was amended agam,

allegedly adopting Ch. 11.88 RCW.

This is dlso thé only interprétation consistent with the legislative history of
RCW 4.16.190 because nowhere in its history have appellants been able to
point to any intent or purpose by the legislature to shorten the tolling

period one minute, one week, or one month.

In fact, the statement of legislative purpose accompanying RCW 4.16.190,

provided this court by appellants on July 10, 2006, compels the clear

17



conclusion is that (1)‘ there is a process for defining incompetency or
disability as defined in chapter 1‘1.88: RCW because Ch. 11.88 has its own
| definitions of incompetency or disability and (2) there must be necessary

‘ due process allowiné a Judicial determiriaﬁon of the existence or lack of

existence of such incbmpetency or disability.

1977 WASH. LAWS EX. SESS. Ch. 80, § 1, whigh-pqvides:
It is the purpose of the legislature in enacting thig 19
act to provide for a comprehensive revision of out
offensive language, procedures and assumptions that have

~ previously been used to identify and categorize mentally,
physically, and sensory handicapped citizens. It is legislative
intent that language references such as idiots, imbeciles, feeble-
minded or defective persons be deleted and replaced with more-
appropriate references to reflect current statute law more recently
enacted by the federal government and this legislature. It is
legislative belief that use of the undefined term “insanity” be
avoided in preference to the use of a process for defining -
incompetency or disability as fully set forth in chapter 11.88 RCW;
that language that has allowed or implied a presumption of
incompetency or disability on the basis of an apparent condition or
appearance be deleted in favor of a reference to necessary due

. process, allowing a judicial determination of the existence or lack.

" of existence of such incompetency or disability. STATEMENT

OF ADDITIONAL AUTHORITIES.

Why shouldn’t Susan get the benefit of the very due process that the law
intended? Since Susan never needed a guardian because she was under
‘the care of trained hospital staff even though she was totally unable to

_ understand the proceedings, why should she be deprived of due process?
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The court’s holding that the tolling statute could never operate for a period
of 4 days as a matter of law leav:es all future litigants in an uncertain and
confusing state. If not 4 days, then a week? Two weeks? A month? Six

months?

The answer this court éeerﬁs to give is if there was not enough time to
appoint a guardian during the alleged period of incoinpetency it doesn’t
count. This court stipulates for the purposes of this appeai that Susan was
disabled or incapacitafed for the 4 days but 4 days isn’t enough. The court
will let everyone know later, perhaps after another time-consuming

appeal, how many days is enough.

In Respondent’s Reply Brief she has already cited those standard cases

and authorities relating to proper principals of statutory interpretation such

as: (1 o ascertain'and give effect to the legislatires intént and (2 toread ~

a statute to avoid unlikely, absurd, or strained consequences.

Even if Susan had a guardianship established for her in 1996 for any
number of reasons, but it ended in 1998, what do we do now? Wouldn’t
we still have to do what Susan requests? Wouldn’t the trial court in -

Susan’s medical negligence trial still have to have an evidentiary hearing
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on the particular disability definition in RCW 4.16.190—and wouldn’t the
medical negligence Superidr Coﬁrt judge or jury, with the help of Susan’s
attorney, still have to decide whether she has provided proof of her
disability by clear, cogent, and éonvincing evidence? And wouldn’t that

issue all have to be decided now? |

And even if, as is the case here, Susan never had a guardianship, wouldn’t
it still fall to the Supeﬁor Court hearing Susan’s medical negligence claim
tohold a hearing, now, on the issue of whether Susan could have
understood the proceedings during the four days in question. The court
would not be limited to a four day period or any peridd in order to reach
its determination. The Superior Court can and should take all the time it
needs now, after the fact, to aésure due process for evéryone. If there is no

need now for a guardianship the court need not worry about appointing

" one o all of the guardianship safeguards in the statute—the courtneed ~

only,‘ as set out in RCW 11.88.045(3) assure everyone due process and
assure that Susan meets her burden of proof on the issue of incompetency

by clear, cogent, and convincing evidence.

Susan has suffered a terrible wrong. For the purpose of this case it is

* assumed she was unable to understand the proceedings for at least 4 days
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while she was helpless in the intensive care unit of Overlake Hospital—
rendered helpless by the very act of medical negligence on which the
dismissed claim. Why lead Susan to water but deprive her of due process

by not letting her drink?

" RESPECTFULLY submitted this 9th day of October, 2006.

RICHARD C. CARRITHERS
WSBA #0763 S -
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For service and return of subpoena, upon each person served, besides mileage,
one dollar and fifty cents; : :

For summoning each juror, besides mileage, one dollar and fifty cents;

For serving an arrest warrant in any action or proceeding, besides mileage,
((four)) six dollaxs; .

For serving or executing any other writ or process in a civil action or pro-
ceeding, besides mileage, ((two)) three dollars and fifty. cents;

For taking and approving any bond, in a civil action or proceeding, ,.—.R_:mnn@.
by law to be taken or approved by him, except indemnity bonds, ((two)) three
dollars and fifty cents; L

For cach mile actually and necessarily traveled by him in going to or returning
from any place of service, or attempted service, ((ten)) fifteen cents;

For making 2 deed to lands sold upon execution or order of sale or other de-
cree of court, 1o be paid by the purchaser, ((six)) nine dollars;

" For making copies of papers when sifficient copies are not furnished, ((two))
one dollar((s)) for first page and ((ome-doliar)) fifty cents per each additional page;
~For the service of any process for which no other fee is provided for herein,

((two)) three dollars and fifty cents; ‘

For the making of any return for which no other fee is provided herein, ((two))
three dollars and fifty cents; - ) Lo
~For the execution of any process for which no other fee is provided herein,
((four)) six dollars; N . :

For the service of affidavit and bond in replevin, ((two)) three dollars and fifty
cents for each defendant; approval of bond, ((twe)) three dollars and fifty cents;
taking property, ((two)) three dollars and fifty cents; .

For posting notices of sale, or postponement, ((two)) three dollars and fifty
cents besides mileage; :

For certificate of sale of real property, ((frve)) seven dollars and fifty cents;

For serving notice of redemption, ((two)) three dollars and fifty cents; certifi-
cate of redemption, ((five)) ‘seven dollars and fifty cents; :

For making a return of no property found, two dollars; .

For estray sales, crying sale, ((twe)) three dollars and fifty cents, besides
mileage; : ) - and fuly cent

For conducting sale of personal property pursvant to exemption or order of
sale, five dollars. [

Passed the Senate May 20, 1975,

Passed the House May 19, 1975. -

Approved by the Governor May 28, 1975.

Filed in Office of Secretary of State May 28, 1975.

 CHAPTER 95
. [Substitute Senate Bill No. 2086)
o GUARDIANSHIP

AN ACT Relating to guardianship;. amending section 11.88.010, chapter 145, Laws of 1965 and RCW
11.88.010; amending section 11,88.020, chapter 145, Laws of 1965 as amended by section 4, chap-
ter 28, Laws of 1971 and RCW 11.88.020; amending section 11.88.030, chapter 145, Laws of 1965
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~and RCW 11.88.030; amending section 11.88.040, chapter 145, Laws of _u_& as amended by sec-
tion 1, chapter 70, Laws of 1969 and RCW 11.88.040; amending section 11.88.090, chapter 145,
Laws of 1965 and RCW 11.88.090; amending section 11.88.100, chapter 145, Laws of 1965 and
~RCW 11.88.100; amending section 11.88.105, chapter 145, Laws of 1965 and RCW 11.88.105;
_amending section 11.88.107, cliapter 145, Laws of 1965 and RCW 11.88.107; amending section
*11.88.110, chapter 145, Laws of 1965 and RCW 11:88.110; amending section 11.88,120, chapter
1145, Laws of 1965 and RCW.11.88.120; amending section 11.88.130, chapter 145, Laws of 1965
.and RCW 11.88.130; amending section11.88.140, chapter 145, Laws of 1965-and RCW 11.88.140;
- amending section 11.88.150, chapter 145, Laws of 1965 and RCW .11.88.150; amending section
. 11,92:010, chapter 145, Lawg of 1965 as amended by section 5, chaplee 28, Laws of 197| and
‘RCW .:.o.n.o—o“ amending section 11.92.035, chapter 145, Laws of 1965 and RCW 11.92.035;
‘amending section 11.92.040, chapter 145, Laws of 1965 and RCW 11.92,040; amending szection
- 11.92:050, chapter 145, Laws of 1965 and RCW 11.92.050; amending section 11.92.056, chapter
. 145, Laws .of 1965 and RCW 11.92.056; amending section 11.92.060, chapter 145, Laws of 1965
and ﬂg :.o.u..omo" amending section 11.92.090, chapier 145, Laws of 1965 and RCW 11.92.090;
_-amending section 11.92.100, chapter 145, Laws of 1965 and RCW 11.92.100; amending section
11.92.110, chapter 145, Laws of 1965 and RCW" 11.92.110; amending section 11.92.115, chapter
145, Laws of 1965 and RCW 11.92.115; amending section 11.92.120, chapter 145, Laws of 1965
.and RCW 11.92,120; amending section 11.92,130, chapter 145, Laws of 1965 and RCW 11.92.130;
amending section 11.92.150, chapter 145, Laws of 1965 as amended by section 1, chapter 18, Laws
- ef 1969 and RCW 11,92,150; smending section 11.92.160, chapter 145, Laws of 1965 and RCW
.11.92.160; amending section 11.92.170, chapter 145, Laws of 1965 and RCW 11.92,170; amending
section 11.92.180, chapter 145, Laws of 1965 and RCW 11.92.180; amending section 11.92.185,
) chapter 145, Laws of 1965 and RCW 11.92.185; and adding new sections to-chapter 11.88 Nne<..

Be it enacted by the Legislature of the State of Washington:

~NEW SECTION. Section 1. There is added to chapter 11.88 RCW a new sec-
tion to read as follows: :

“It is the intent and purpose of the legislature to recognize that mentally re-
tarded, developmentally disabled, and other allegedly mentally incompetent per-
sons have special and unique abilities and competencies with varying degrees of
disability.

““Such persons must be legally protected without the necessity for determination
of total incompetency and without the attendant deprivation of civil and legal
rights that such a determination requires. .

“:Sec. 2. Section 11.88.010, chapter 145, Laws of 1965 and RCW 11.88.010 are
each amended to read as follows: .
‘(1) The superior court of each county shall have power to appoint guardians
for-the persons and estates, or either thereof, of mnno.:%oaoun persons resident of
the county, and guardians for the estates of all such persons who are nonresidents
of the state but who have property in such county needing care and attention.
. .An "incompetent" is any person who is’ either .
_-((ED)) (a) Under the age of majority, as defined in RCW 11.92.010, or
(@) Fncapabte)) (b) Incompetent by reason of insanity, mental jllness, ((imbe=
n. ityidioe m._vv Bo:ﬁ._ﬂ_.n_wamaou senility, habitual drunkenness, excessive use of
rugs, or other mental incapacity, of either managing his. i
rw...sma_n o pacity, ging his- property or caring for
*.(2) The superior court for each county shall have power to appoint limited
m:,w_..&wam for the persons and estates, or éither thereof, of disabled persons, who
by reason _of their disability have need for protection and assistance, but who
omﬁnoa. be found to be fully incompetent, upon investigation by the court or any
agency _.o.ma_x designated by the mental health board and mental retardation
board (or county social service administrative board where applicable) of the
county where such person resides. After considering all evidence presented as a
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result of such investigation, the court shall impose, by order, only such specific
limitations and disabilities on -a disabled person to be placed under a limited
guardianship as the court finds necessary for such person's protection and assist-
ance. A person shall not be presumed to be incompetent nor shall a person lose
any lepal rights or suffer any legal disabilities as the result of being placed under a
limited guardianship, except as to those rights and disabilities specifically set forth
in the court order establishing such a limited guardianship, In addition, the court
order shall state the period of time for which it shall be applicable. ) :
"For the purposes of chiapters 11.88 and 11.92 RCW the ferm "disabled person”
includes, but is not limited to, an individual who is mentally retarded, mentally ill,
developmentally disabled, or is gravely disabled. - T R

Sec. 3. Section 11.88.020; chapter 145, Laws of 1965 as amended by section 4,
chapter 28, Laws of 1971 and RCW 11.88.020 are each amended to read as
follows: S ' ’

Any suitable person over the age of eighteen years, or any parent undef the
age of eighteen years may, if not otherwisé disqualified, be appointed guardian or
limited guardian of the person and/or the estate of an incompetent or disabled
person; any trust company regularly organized under the laws of this state and
pational banks when authorized 40 to do may act as guardian or limited guardian
of the estate of an jncompetent or disabled person; and any nonprofit corporation
may act as guardian or limited guardian of the person and/or estate of an incom-
petent or disabled person if the articles of incorporation or bylaws of such corpo-
ration permit such action:and such corporation is in compliance with ali
applicable provisions of Title 24 RCW. No person is qualified to serve as a domi-
ciliary guardian whois - -5 i : _—

(1) under eighteen years of age except as otherwise provided herein

(2) of unsound mind; -, )

(3) convicted of a felony or of a misdemeanor involving moral tuipitude;

(4) & nonresident of this state who has not appointed a resident agent to accept
service of process in all actions or proceedings with respect to the cstate and
caused such appointment to be filed with the court; : C

(5) a corporation not authorized to act as a fiduciary, guardian, or limited
puardian in the state; -

(6) a person whom the court finds unsuitable. .

Sec. 4. Section 11.88.030, chapter 145, Laws of 1965 and RCW 11.88.030 are
cach amended to read as follows:

Any interested person or entity may file a petition for-the appointment of
himself or some other qualified person, trust company, national bank, or nonprofit
corporation authorized in RCW 11.88.020 as now or hercafter amended as the
guardian or limited guardian of an incompetent or disabled person. ((Such)) A
petition for guardianship or limited guardianship shall state: - -

(1) The name, age, residence and post office address of the incompetent or
disabled person; - . e . T

(2) The nature of his ((incapacity)) alleged incompetency in accordance with
RCW 11.88.010; S S . :

(3) The approximate value and description of his property, including any
compensation, pension, insurance. or allowance to which he may-be entitled;
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(4) Whether there is, in any state, a guardian or limited
sox or estate of the alleged incompetent or disabled person;

(5) The residence and post office address of the person whom petitioner asks to
be appointed guardian or limited guardian; :

(6) The names and addresses, so far as known or can be reasonably ascer-
tained, of the persons most closely related by blood or marriage to the alleged in-
competent or disabled pérson; ¢ - .

(7) The name and address of the person or institution having the care and
custody of the alleged incompetent or disabled person;

(8) The reason why the appointment of 2 guardian or limited guardian is
sought and the interest of the petitioner in the appointment, and whether the ap-
pointment is sought as guardian or limited guardian of the person, the estate, or
both} . .

(9) The nature and degree -of the alleged disability and the specific areas of

protection and assistance requested and the limitation of rights requested to be

included in the court's order of appointment; .

(10) The requested term of the limited guardianship to be included in the
court's order of appointment: PROVIDED, That no filing fee shall be charged by
the court for filing either a petition for guardianship or a petition for limited
guardianship unless the alleged incompetent or disabled person has an estate val-
ued in excess of fifteen hundred dollars. )

All petitions filed under the provisions of this section shall be heard within

thirty days.

Sec. 5. Section 11.88.040, chapter 145, Laws of 1965 as amended by section 1,
chapter 70, Laws om. 1969 and RCW 11.88.040 are each amended to read as
follows: :

Before appointing a guardian or a limited guardian, notice of a hearing, to be
held not less than ten days afier service thereof, shall be given personally to the
alleged incompetent or disabled person, if over fourteen years of age. -

Before appointing a guardian or a limited guardian, notice of a hearing, to be
held.not less than ten days after service thereof, shall be given by registered or
certified mail requesting a return receipt signed by the addressee only, or by per-
sonal service in the manner provided for services of summons, to the following: -

(1) The alleged incompetent, disabled person, or minor, if ((over)) under four-
teen years of age; . .

(2) A parent, if the alleged incompetent or disabled person is a minor, and the
spouse of the alleged incompetent or disabled person if any;

(3)- Any other person who has been appointed as guardian or limited

or the person (| 1 1 f )) with
whom the alleged incompetent or disabled person resides. No notice rieed be giv-
en to those persons named in subsections (2) and (3). of this section if they have
signed the petition for the appointment of the guardian or limited guardian or
have waived notice of the hearing. If the petition is by a parent asking for his ap-
pointment as guardian or limited guardian of a minor child under the age of
fourteen years, or if the petition be accompanied by the written consent of a mi-
nor of the-age of fourteen years or upward, consenting to the appointment of the
guardian or limited guardian asked for, or if the petition be by a nonresident
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guardian of any minor or incompetent or disabled person, then the court may ap-
point the guardian without notice of the hearing. The court for good cause may
reduce the number of days of notice, but in every case, at least three nw.wu notice
shall be given. ((
sought-shail-berepr rted-t : t T ¥ - 2

In all guardianship and limited guardianship hearings the alleged incompetent
or disabled person shall be present in court at the final caring on the etition. If.
the petition for_guardianship or limited guardianship. states that the w:om.& in-
competent or disabled ‘person is physicall unable to be present, the guardian ad
Titem may request the court to waive the re virement of the presence of the al-
feped incompetent at the hearing or thé court may remove itself to the lace of
Tesidence of the alleged incompetent or disabled person and conduct the final
hearing in the presence of the alleged incompetent or &muznn person. -

: 314 24 i N
oy A guaTarAIr AU Henr i e Procecamngs.),

NEW SECTION. Sec. 6. There is added to chapter 11,88 RCW a new section
to read as follows: - - o m ]

The person appointed by the court as either guardian or limited guardian of
the person and/or estate of an incompetent or disabled person, shall file in writing
with the court, a designated stand-by limited guardian or guardian to serve as

_ limited guardian or guardian at the death of the court-appointed guardian or
limited guardian. Such stand-by guardian or limited guardian shall have all the
powers, duties, and obligations of the regularly appointed guardian or limited
guardian and in addition shal}, within a period of thirty amwm from the .mn»:—. of
the regularly appointed guardian or limited guardian, file with the superior court
in which the original guardianship or limited guardianship was filed, a petition for
appointment of a substitute guardian or limited guardian. Upon the court's ap-
pointment of a new, substitute guardian or limited guardian, the stand-by guardi-
an shall make an accounting and report to be approved by the court, and upon
approval of the court, the stand-by guardian or limited guardian shall be released
from all duties and obligations arising from or out of the guardianship or limited

guardianship. ) :

NEW SECTION. Sec. 7. There is added to chapter 11.88 RCW a new section
to read as follows: i

An alleged incompetent or disabled person is entitled to- independent legal
counsel at his own expense to represent him in the procedure: PROVIDED, That
if the alleged incompetent or disabled person is unable to pay for such represen-
tation or should such payment result in substantial hardship upon such person the
county shall be responsible for such costs. The alleged incompetent or disabled
person is further entitled upon request to a jury trial on the issues of _.umm alleged
incompetency or disability, with the standaxd of proof to be applied being that of
clear, cogent, and convincing evidence. :

In all proceedings for appointment of a guardian or limited guardian, the court
must be presented with a sworn medical report pertaining to the alleged incom-
petent or disabled persons' degree of incompetency or disability: PROVIDED,

That the court tay waive the filing of a sworn medical report.

NEW SECTION. Sec, 8. There is added to or»vﬂm_. 11.88 RCW a new section
to read as follows: p

i _uwm_
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Every petition for guardianship or limited guardianship, the grounds for which
allege incompetency or disability as a result of mental illness or mental retarda-
tion, shall be referred by the court to an agency to be designated and paid for by
the local mental health board and the local mental retardation board (or county
social service. administrative board where applicable) for an impartjal investiga-
tion and report relating to the degree of incompétency or disability, the appropri-
ateness of the petitioned for guardian or, limited guardian, and the limits to be
placed upon the disabled person should a limited guardianship be ordered. The
investigation and report shall be made and forwarded to the court, with copies to
the alleged incompetent or disabled person and the petitioner, within twenty days
after reference to the agency by the court. :

Sec. 9. Section 11.88.090; chapter 145, Laws of 1965 and RCW 11.88.090 are
éach amended to read as follows:

. Nothing contained in RCW 11.88,080 through 11.83.120, 11.92.010 through
"11.92.040, 11.92.060 through 11.92.120, 11.92.170, and 11.92.180, as now .or here-

after amended, shall affect or impair the power of any court to appoint a guardian

10 defend the interests of any incompetent person interested in any suit or matter
pending therein, or to commence and prosecute any suit in his behalf.

" Upon receipt of a petition for appointment of guardian or limited guardiah,
~the court shall appoint a guardian ad litem, who may be a person recommended
by either the local mental health board or mental retardation board {or county
_social service administrative board where applicable), to represent-the interests of
-the alleged incompetent or disabled person in response to any petition for guard-
janship or limited guardianship. The appointment of a guardian ad litem shall
have no effect on the legal competency of the alleged incompetent or disabled
person and such appointment shall not overcome the presumption of competency
or full legal and civil rights of the alleged incompetent or disabled person. -

"~ The court appointed puardian ad litem shall have the authority, in the event
‘that the alleged incompetent or disabled person is in need of emergency and: life—
saving medical services, and is unable to consent to such medical services due to
.incapacity pending the hearing on the petition to give consent for such emergency
_and life-saving medical services on behalf of the . alleged incompetent or disabled

;person.

 Sec, 10. Section 11.88.100, chapter 145, Laws of 1965 and RCW 11.88.100 are
.each amended to read as follows:
" Before letters of guardianship are issued, each guardian or limited puardian
-shall take and subscribe an oath and, unless dispensed with by order of the court
. as provided in RCW 11.88.105, file a bond, with sureties to be approved by the
court, payable to the state, in such sum as the court may fix, taking into account
the character of the assets on hand or anticipated and the income to be received
and disbursements to be made, and such bond shall be conditioned substantially
~as follows: i
*  The condition of this obligation is such, that if the above bound A.B.,. who has
-been appointed guardian or limited guardian for C.D., shall faithfully discharge
the office and trust of such guardian or limited puardian according to law and
shall render a fair and just account of his guardianship or limited guardianship to
the superior court of the county of ..,......., from time to time as he shall
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thereto be required by such court, and comply with all orders of the court, law-
fully made, relative to the goods, chattels, moneys, care, management, and educa-
tion of such incompetent or disabled person, or his or her property, and render
and pay to such incompetent or disabled person all moneys, goods, chattels, title
papers, and effects which may come into the hands-or possession of such m:!.&»n
or limited guardian, at such time:and in such manner as the court may order or
adjudge, thén this obligation shall be void, otherwise to be and remain in full
force and effect. . * o

The bond shall be for the use’of the incompetent or disabled person, and shall
not become void upon the first recovery, but may be put in suit from time to time
against all or any one of the obligors, in the name and for the use and benefit of
any person entitled by the breach thereof, until the whole penalty is recovered
thereon. The court may require ‘an additional bond whenever for any reason it
appears to the court that an additional bond should be given. B

In all guardianships or limited guardianships of the person, and in all guard-
ianship or limited guardianships of the éstate, in which the inventory filed with the
court shows that the incompetent or disabled person has total accumulated assets
of a value of less than fifteen hundred dollars, the court may dispense with the
requirement of a bond: PROVIDED, That the guardian or limited guardian shall
swear to report to the court any changes in the accumulated assets of the incom-
petent or disabled person increasing their value to over fifteen hundred dollars:
PROVIDED FURTHER, That said puardian or limited guardian shall file' a
yearly statement showing the monthly income of the incompetent or disabled
person if said monthly income is over the sum of two hundred fifty dollars per
month for any three consecutive months. ) e :

Sec. 11. Section 11.88.105, chapter 145, Laws of 1965 and RCW 11.88.105 are
each amended to read as follows:. .

In cases where all or a portion of the estate consisting of cash or securities or
both, has been placed in possession of savings and loan associations or banks,
trust companies, escrow corporations, or other corporations approved by the court
and a receipt is filed by the guardian or limited guardian in court therefor stating
that such corporations hold the same subject to order of court then in such case
the court may in its discretion dispense with the giving of a bond or reduce the
same by the amount of such deposits of cash or securities, and may order that no
further reports by said guardian or limited guardian be required until such time as

the guardian or limited guardian desires to withdraw such funds or change the
investment thereof. - .

mnn.—N.Mnnmon_rmm._oﬁ n_...m.v?n zm.rwim&.—wmuwbnﬂnuﬁ\ :.mw._oq mna
each amended to read as follows: : :

i .Ha all cases where a bank or trust company, authorized to act as guardian or
limited guardian, is appointed as guardian or limited guardian, or acts as guardian

or limited puardian under an appointment as such heretofore made, no bond shall
be required. : . ‘

Séc. 13. Section 11.88.110, nﬁ.ﬁﬂ 145, Laws of 1965 and RCW 11.88.110 are
each amended to read as follows:
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Al the provisions of this title relative to bonds given by executors and admin-
istrators shall apply to bonds given by guardians or limited rdians,

Sec. 14. Section 11.88.120, chapter 145, Laws of 1965 and RCW 11.88.120 are
each amended to read as follows: ) :

The court in all cases shall have power to remove guardians or limited guardi-
ans for good and m.caowo:ﬁ reasons, which shall be entered of record, and to ap-
a&. others in their place or in the place of those who may die, who shall give
bond and security for the faithful discharge of their duties as prescribed in RCW
11.88.100 as now or hereafier amended; and when any guardian or limited
mcum&wz shall be removed or die, and a successor be appointed, the court shall
have power to compel such guardian or limited guardian removed to deliver up to
.such successor all goods, chattels, moneys, title papers, or other effects belonging
to such incompetent or disabled person, which may be in the possession of such
guardian or limited guardian so removed, or ‘of the personal no?.omonﬁ%ﬂ ofa
deceased puardian, or in-the possession of any other person or persons, of in_the
possession of a stand-by guardian or limited guardian and upon failure, to com-
mit the party offending to prison, until he complies with the order of the court.

_Sec. 15. Section 11.88.130, chapter 145, Laws of 1965 and RCW 11.88.130 are
each amended to read as follows:

“The court of any county having jurisdiction of any guardianship or limited
guardianship proceeding is authorized to transfer jurisdiction and venue of the -
guardianship or limited guardianship proceeding to the court of any other county
of the state upon application of the guardian or limited guardian and such notice
to an alleged incompetent or disabled person or other interested party as the court
may require. Such transfers of guardianship or limited guardianship proceedings
shall be made to the court of a county wherein either the guardian or limited
guardian or alleged incompetent or disabled person resides, as the court may
deem appropriate, at the time of making application for such transfer. The origi-
nal order providing for any such transfer shall be retained as a permanent record
gw the clerk of the court in which such order is entered, and a certified .copy
thereof together with the original file in such guardianship or limited guardianship
proceeding and a certified transcript of all record entries up to and including the
order for such change shall be transmitted to the clerk of the court to which such
proceeding is transferred.

7 Sec. 16. Section 11.88.140, chapter 145, Laws of 1965 and RCW 11.88.140 are
each amended to read as follows: )

¢ (1) TERMINATION WITHOUT COURT ORDER. A guardianship or limit-
ed guardianship is terminated . ’

(2) Upon the attainment of full and legal age, as defined in RCW 11.92.010 as

now or hereafter amended, of any person defined as an incompetent or disabled
"person pursuant to RCW 11.88:010 as now or hereafter amended solely by reason
of youth, RCW 26.28.020 to the conlrary notwithstanding.

" (b) By an adjudication of competency.
- (€) By the death of the incompetent or

disabled : €rSOn.
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(2) TERMINATION ON COURT ORDER. A guardianship or limited
mmwﬂ.&mamrmm may be terminated by court order after such notice as the court may
require C

nawv If the guardianship or limited puardianshipis of the estate and the estate is
cxhausted; -

(b) If the guardianship or limited guardianship is no longer necessary for any
other reason. .

(3) EFFECT OF TERMINATION. When a guardianship or limited guard-
ianship terminates otherwise than by the death of the incompetent or disabled
person, the powers of the m:n_.&.m.n or limited guardian cease, except that a
guardian or limited guardian of the estate may make disbursements for claims
that are or may be allowed by the court, for liabilities already properly incurred
for the estate or for the incompetent or disabled person, and-for expenses of ad-
ministration. When a guardianship or limited guardianship terminates by death of
the incompetent or disabled person, the guardian or limited ruardian of the estate
may proceed under RCW 11.88.150 as now or hereafter amended, but the rights
of all creditors against the incompetent's or disabled person's estate shall be de-

termined by the law of decedents' estates. - :

Sec. 17. Section 11.88.150, chapter 145, Laws of 1965 and RCW 11.88.150 are
cach amended to read as follows: s

Upon the death of an incompetent or disabled person intestate the guardian or
limited guardian of his estate has power under the letters issucd to him and sub-
ject to the direction of the court to-adininister the estate as the estate of the de-
ceased incompetent or disabled person without further letters unless within forty
days after death of the incompetent or disabled person a petition is filed for letters
of administration or for letters testamentary and the petition is granted. If the
guardian or limited guardian clects to administer the estate under his letiers of
guardianship or limited guardianship, he shall petition the court for an order
transferring the guardianship or limited guardianship proceéding to a probate
proceeding, and upon court approval, the clerk of the court shall re-index the
cause as a decedent's estate, using -the same file number which is assigned to the
guardianship or limited guardianship proceeding. The guardian or limited guardi-
an shall then be authorized to continue administration of the estate without the
necessity for any further petition orhearing, Notice fo creditors and other persons
interested in the estate shall be published and may be combined with the notice of
the guardian's or limited guardian's final account. This notice shall be published
in the manner provided in RCW 11.40.010, once each week for three successive
weeks, with proof by affidavit of the publication of such notice to be-filed with the
court. All claims which are not filed within four months after first _ucv:omaoa
shall be barred against the estate. Upon the hearing, the account may be: allowed
and the balance distributed to the persons entitled thereto, after the payment of
such claims as may be allowed. Liability on the guardian's. or limited vardian's
bond shall continue until exonerated on settlement of his account, and may apply
to the complete administration of the estate of the deceased incompetent or dis-
abled person with the consent of the surety. If letters of administration or letters
testamentary are granted upon pelition filed within forty.days after the death of
the incompetent or_disabled person, the personal representative -shall supersede
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the guardian or limited guardian in the administration of the estate and the estate
shall be administered as a decedent’s estate as provided in this title, including the
publication of notice to creditors and other interested persons and the barring of
creditors claims.

Sec. 18. Section 11.92.010, chapter 145, Laws of 1965 as amended by section 5,
chapter. 28, Laws of 1971 and RCW 11.92.010 are each amended to read as
follows: ) .

Guardians or limited guardians herein vnosa& for shall at all times be under
the general direction and control of the court making the appointment, For the
purposes of chapters 11.88 and 11.92 RCW, all persons shall be of full and legal
age when they shall be eighteen years old. i

Sec. 19, Section 11.92.035, chapter 145, Laws of 1965 and RCW 11.92.035 are

"each dmended to read as follows:

(1)-DUTY OF GUARDIAN TO PAY. A guardian of the estate is under a
duty to pay from the estate all just claims against the. estate of his incompetent,
whether they constitute liabilities of the incompetent which arose prior to the
guardianship or liabilities properly incurred by the guardian for the benefit of the
incompetent or his estate and whether arising in contract or in tort or otherwise,
upon allowance of the claim by the court or upon approval of the court in a set-
tlement of the guardian's accounts. The duty of the guardian fo pay from the es-
tate shall not preclude his personal liability for his own contracts and acts made
and performed on behalf of the estate as it exists according to the common law, If
it appears that the estate is likely to be exhausted before all existing claims are
paid,preference shall be given to prior claims for the care, maintenance and edu-
cation of the incompetent and of his dependents and existing claims for expenses
of administration over other claims. ’

(2) CLAIMS MAY BE PRESENTED. Any person having a claim against the
estate of an incompetént, or against the guardian of his estate as such, may file a
written claim with the court for determination at any time before it is barred by
the statute of limitations, and, upon proof thereof, procure an order for its allow-
ance-and payment from the estate. Any action against the guardian of the estate
as such shall be deemed & claim duly filed. ’

(3) DUTY OF LIMITED GUARDIAN TO PAY. Claims against a limited
puardianship estate shall be paid by the Jimited guardian only to the ex{ent speci-
fied in the order ww_uoiz:.m the limited puardian, )

Sec. 20, Section- 11.92,040, chapter 145, Laws of 1965 and RCW 11.92.040 are
each amended to read as follows:

It shall be the duty of the guardian and limited guardian

(1) To make out and file within three months after his appointment a verified
inventory of all the property of the incompetent or disabled person which shall
come to his possession or knowledge, including a statement of all encumbrances,
liens, and other secured charges on any item.
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his appointment, and also within thirty days after termination of his appointment,
a written verified account of his administration: PROVIDED, That the court in
its discretion may allow such reports. at intervals of up to thirty-six months, with
instruction to the guardian or limited guardian that any substantial-increase jn
income or assets or substantial change in the incompetent’s or disabled person's
condition shall be reported within thirty days of such substantial in¢rease or
change. o ) )

(3) If he is a guardian or limited guardian of the person, to care for and
maintain the incompetent, and if the incompetent or disabled person is a minor,
to see that the incompetent or disabled person is properly trained and educated
and that the incompetent or disabled person has the opportunity to learn a trade,
occupation or profession. The guardian or limited guardian of the person may be
required to report the condition of his incompetent or disabled person to the

court, at regular intervals or otherwise as the court may direct. -

(4) If he is a guardian or limited guardian of the estate, to protect and preserve
it, to apply it as provided in this chapter, to account for it faithfully, to perform all
of the'duties required of him by law, and at the termination of the guardianship or
limited guardianship, to deliver the assets of the incompetent or disabled person
to the persons entitled thereto. Except as provided to the contrary herein, the
court may authorize a guardian or Jimited guardian to do anything that a trustee
can do under the provisions of RCW 30.99.070 for periods not exceeding one year
from the date of the order. ' o .

(5) To invest and reinvest the property of the incompetent or disabled person
in accordance with the rules applicable to investment of trust estates by trustees as
provided in chapter 30.24 RCW, except that: o

(2) No investments shall be made without prior order of the court in an
property other than unconditional interest bearing obligations of this state or of
the United States and in obligations the interest and principal of which are un-
conditionally guaranteed by the United States, and in share accounts or ‘deposits
which are insured by an agency of the United States government. Such prior order
of the court may authorize specific investments, or, in the discretion of the court,
may authorize the guardian or limited guardian during a period of not exceeding
one year following the date of the order 1o invest and reinvest as provided in
chapter 30.24 RCW without further order of the court, :

(b) If it is for the best interests of the incompetent or disabled person that a
specific property be used by the incompetent or disabled person rather than.sold
and the proceeds invested, the court may so order.

(6) To apply to. the court for an;order authorizing any disbursement on behalf
of the incompetent or disabled person; provided, however, that the guardian or
limited guardian of the estate, or the person, department, bureau, agency or char-
itable organization having the care and custody of an incompetent or disabled
person, may apply to the court for an order directing the guardian or limited
guardian of the estate to pay 16 the person, department, bureau, agency or chari-
table organization having the care and custody of an incompetent or disabled
person, ,o_...w,. the .guardian or limited guardian of the estate has the care and cus-
tody of the incompetent or disabled person, directing the guardian or limi

limited

1404)

RS Vr L, e

" era v it paem

WASHINGTON LAWS, 1975 1st Ex. Sess. Ch. 95

guardian of the estate to apply an amount weekly, monthly, quarterly, semi-an-

nually, or annually, as the court may direct, to be expended in the care, mainte-

nance and education of the incompetent or disabled person and of his

dependents. In proper cases, the court may order payment of amounts directly to

the incompetent or disabled person for his maintenance or incidental expenses.

The amounts authorized under this. section may be decreased or increased from

time to time by direction of the court. If payments are made to another under

such order of the court, the guardian or limited guardian of the estate is not-
bound to see to the application thereof. .

Sec. 21. Section 11.92.050, chapter 145, Laws of 1965 and RCW 11.92.050 are
each amended to read as follows:

‘Upon the filing of any intermediate guardianship or limited guardianship ac-
count-required by statute, or of any intermediate account required by court rule
or order, the guardian or limited guardian may petition the court for an order
setiling his account with regard to any and all receipts, expenditures and invest-
ments made and acts done by the guardian or limited guardian to the date of said
interim report. Upon such petition being filed, the court may in its discretion,
where-the size or condition of the estate warrants it, set a date for the hearing of
such petition and require the service of the petition and & notice of such hearing
as provided in RCW 11.88.040 as now or hereafter amended; and, in the event
such a hearing be ordered, the court shall also appoint a guardian ad litem, whose
duty'it shall be to investigate the report of the guardian or limited guardian of the
estate and to advise the court thereon at said hearing, in writing. At 'such hearing
on said report of the guardian or linited guardian, if the court be satisfied that the
actions of the guardian or limited guardian have been proper, and that the guard-
ian or limitéd guardian has in all respects discharged his trust with relation to
such receipts, expenditures, investments, and acts, then, in w:n_., event, the court
shall enter an order approving such account, and such order shall be final and
binding upon the incompetent or disabled person, subject only fo the right of ap-
peal as upon a final order; provided that at the time of final account of said
guardian or limited gnardian or within one year after said incompetent or dis-
abled person attains his majority any such interim account may be challenged by
said incompetent o_.,&mwznm erson on the ground of fraud.

Sec. 22, Section’11.92.056, chapter 145, Laws of 1965 and RCW 11.92.056 are
each-amended to read as follows:

If; at any hearing upon a petition to settle the account of any guardian or
limited guardian, it shall appear to the court that said guardian or limited puardi-
an has not fully accounted or that said account should not be settled, the court
may continue said hearing to a day certain and may cite the surety or sureties
upon the bond of said guardian or limited guardian to appear upon the date fixed
in said citation and show cause why the account should not be disapproved and
judgment entered for any deficiency against said puardian or limited guardian and
the surety or surcties upon his or her bond. Said citation shall be personally
served upon said surety or sureties in the manner provided by law for the service
of summons ia civil actions and shall be served not less than twenty days previous
to said hearing. At said hearing any interested party, including the surety so cited,
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shall have the right to introduce Q« evidence which shall be material to the mat-
ter before the court. If, at said hearing, the final account of said guardian or lim-
ited guardian shall not be approved ‘and the court shall find that said mswnm_wb or
limited puardian is indebted to the incompetent or disabled person in any
amount, said court may thereupon enter final judgment apainst said guardian or
limited guardian and the surety or sureties upon his or her bond, which .Eamsobn
shall be enforceable in the same manner and to the same extent as .EmwBoiw in
ordinary civil actions.

Sec. 23. moo:on 11.92.060, &uﬁ:on 145, Laws of 1965 and RCW 11.92.060 are
each amended to read as follows:

(1) GUARDIAN MAY SUE AND BE SUED. When there is a guardian of
the estate, all actions between the incompetent or the guardian and third persons
in which it is sought to chargé or benefit the estate of the incompetent shall be
Eomooﬁoﬁw by or against the w__na_ws of the estate as such. He shall represent the
interests of the incompetent in the action and all process shall be served on him.

(2) JOINDER, AMENDMENT" AND SUBSTITUTION. When the guardian
of the estate is under voaonw_ liability for his own confracts and acts made and
voa.ons& on behalf of the estate he may be sued both as guardian and in his
vmnmoum_ capacity in the mE:o action. Misnomer or the bringing of the action by
or against the SooBvﬁo:" shail not be grounds for dismissal of the action and
leave to amend or substitute shall be freely granted. If an action was commenced
by or against the Eooaﬁﬁoup before the appointment of a guardian of his estate,
such guardian when nvvoiﬁaa may be substituted as a party for the incompetent.
If the appointment of the guardian:of the estate is terminated, his successor may
be'substituted; if the incompetent dics, his personal representative may be substi+
tutzd; if the incompetent becomes competent, he may be substituted.

(3) GARNISHMENT, ATTACHMENT AND EXECUTION. When ‘there is
a guardian of the estate, the property and rights of action of the incompetent shall
not be subject to garnishment or.attachment, except for the foreclosure of a
mortgage or other lien, and execution shall not issue fo obtain satisfaction of any
judgment against the incompetent 6r the guardian of his estate as such. -

(4) COMPROMISE BY GUARDIAN. Whenever it is proposed to compro-
mise or settle any claim by or against the incompetent or the guardian as such,

whether arising as a result of personal injury or otherwise, and whether arising

before or after appointment of a m:m_d_m:, the court on petition of the guardian.of
the estate, if satisfied that such compromise or settlement will be for the best in-
terests of the incompetent, may n:.nn an order authorizing the mnz_nani or com-
promise be made. - .

(5) LIMITED GUARDIAN. HE::& guardians may serve and be served with
process or actions on behalf of the disabled person, but only to the. extent provid-
ed for in the court order appointing a limited m:m&rw?

Sec. 24. Section 11.92.090, %pv.nn 145, Laws of 1965 and RCW 1 92.090 are
each amended to read as follows:

Whenever it shall appear to the satisfaction of a court by the petition of any
guardianor limited puardian, that it is necessary or proper to sell, exchange, lease,
mortgage, or grant an ecasement, license or similar interest in any of the real or
vnnmoum: mﬁovonnv. of ”rn nmSR Om such incompetent or disabled person-for the
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mﬁﬂom« of paying debts or for the care, support and education of such incompe-
tent or Emu!oa erson, or to redeem any property of such incompetent's. or dis-
abled person's estate covered by mortgage or other lien, or for the purpose 0se of
making any investments, or for any other purpose which to the court may seem
right and proper, the court may make an order directing such sale, exchange,
lease, mortgage, or grant of easement, license or similar interest of such part or
parts om the real or personal property as shall to the court seem proper.

moo. 25. Section 11,92.100, chapter 145, Laws of 1965 and RCW 11.92.100 are
each amended to read as follows:

Such application shall be by petition, ﬁ..:m& 5 the oath of the mama_wu or
limited guardian, and shall substantially set forth:

(1) The value and character of all personal estate belonging to such i EooBvo.
tent or disabled person that has come to the knowledge or possession of such
guardian or limited guardian.

(2) The disposition of such personal estate.

(3) The amount and condition of the incompetent's or disabled person's per-
sonal estate, if any, dependent upon the settlement of any estate, or the exccution
of any trust.

(4) The annual income of the real estate of the incompetent or disabled
person.

(5) The amount of rent received and the application thereof.

(6) The proposed manner of reinvesting the proceeds of the sale, if asked for
that purpose.

9 Each item of Emovnombomm. or the amount and character of Eo lien, if the
sale is prayed for the liquidation thercof.

(8) The age of the incompetent or disabled person, where E& with whom
residing.

(9) All other facts connected with the estate and condition of the incompetent
or disabled person necessary to. enable the court to fully understand the same. If
there is no personal estate belonging to such incompetent or disabled person in .
possession or expectancy, and none has come into the hands of such mcE.&»u. or

limited guardian, and no reats have been received, the fact shall be stated in the
application.

Sec. 26. Section 11.92,110, chapter 145, Laws of 1965 and RCW 11.92,110 are
each -amended to read as follows: .

The order directing the sale of any of the real property of the estate of such
incompetent or disabled person shall specify the particular property affected and
the method, whether by public or private sale or by negotiation, and terms there-
of, and with _.omm& to the procedure and notices to be employed in conducting
such ‘sale, the provisions of RCW 11.56.060, 11.56.070, 11.56.080, and 11.56.110

~ shall be followed unless the court otherwise directs.

Sec. 27. Section 11.92.115, chapter 145, Laws of 1965 and RCW 11.92.115 are
each-amended to read as follows:

The guardian or Jimited guardian making any sale of real estate, either at
public or private sale or sale by negotiation, shall within ten days after making
such. salc file with the clerk of the court his retum of such sale, the same being
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duly verified. At any time after the expiration of ten days from the filing of such
return, the court may, without notice, approve. and confirm such sale and direct
proper instruments of transfer to be executed and delivered. Upon the confirma-
tion of any such sale, the court shall direct the guardian or limited guardian to
mmake, execute and deliver instruments conveying the title to the person to whom
such property may be sold and such instruments of conveyance shall be deemed
to convey all the estate, rights and interest of the incompetent or disabled person
and of his estate. In the case of a sale by negotiation the guardians or limited
guardians shall publish a notice in one issue of a legal newspaper published in the
county in which the estate is being administered; the substance of such notice
shall include the legal description of the propérty sold, the selling price and the
date after which the sale may be confirmed: PROVIDED, That such confirmation
date shall be at least ten days aftef such notice is published. ’

Sec. 28. Section 11.92.120, chapter 145, Laws of 1965 and RCW 11.92.120 are
each amended to read as follows: ‘ :

No sale by any guardian or limited guardian of real or personal property shall
be void or be set aside or be attacked because of any jrregularities whatsoever,
and none of the steps leading up to such sale or the confirmation thereof shall be
jurisdictional, and the confirmation by the court of any such sale shall be conclu-
sive as to the regularity and legality of such sale.or sales, and the passing of title
after confirmation by the cour ‘shall vest an absolute title in the purchaser, and
such instrument of transfer may not be attacked for any purpose or any reason,
except for fraud. :

Sec. 29. Section 11.92.130, chapter 145, Laws of 1965 and RCW 11.92.130 are
each amended to read as follows:

If any person who is bound by contract in writing 1o perform shall become
jncompetent or become a disabled person before making the performance, the
court having jurisdiction of the guardianship or limited guardianship of such
property may, upon application of the guardian or limited gvardian of such in-
competent -or disabled person,’or upon application of the person claiming to be
entitled to the performance, make an order avthorizing and directing the guardian
or limited guardian to perform such contract. The application and the proceed-
ings, shall, as nearly as may be, be-the same as provided in chapter 11.60 RCW.

Sec. 30. Section 11.92.150, chapter 145, Laws of 1965 as amended by section 1,
chapter 18, Laws of 1969 and RCW 11.92.150 are each amended to read as
follows: g

At any time after the issuance of letters of guardianshjp in the estate of any
incompetent or disabled person, any person interested in said estate, or in such
incompetent or disabled person, or any relative of such incompetent or disabléd
person, or any authorized tepresentative of any agency, bureau, or department of
the United States government from or through which any compensation, insur-
ance, pension or other benefit is being paid, or is payable, may serve upon such
guardian or limited guardian, or upon the attorney for such guardian or limited
puardian, and file with the clerk of the court wherein the administration of such
pguardianship or limited puardianship estate is pending, a written request stating
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that special written notice is desired of any or all of the following matters, steps or

proceedings in the administration of such estate: L

(1) Filing of petition for sales, exchanges, leases, mortgages, or grants of ease-
ments, licenses or similar interests in any property of the estate.

(2).Filing of all intermediate ot final accountings or accountings of any nature
whatsoever. ;

(3) Petitions by the guardian or Jimited guardian for family allowances or al-
lowances for the incompetent or disabled person or u.n.Q other allowance of every
nature from the funds of the estate.

(4) Petitions for the investment of the funds of the estate.

(5) Petition to terminate guardianship ‘or limited guardianship or petition for
adjudication of competency.

Such request for special written notice shall designate the name, address and
post office address of the person upon whom such notice is to be served and no
service shall be required under this section and RCW 11.92,160 as now or here-
after amended other than in accordance with such designation unless and until &’
new designation shall have been made. i

When any account, petition, or proceeding is filed in such estate of which spe-
cial written notice is requested as hercin provided, the court shall fix a time for
hearing thereon which shall allow at least ten days for ser¥ice of such notice be-
fore such hearing; and notice of such hearing shall be served upon the person de-
signated in such written request at least ten days before the date fixed for such
hearing. The service may be made by leaving a copy with the person designated,
or his authorized representative, or by mailing through the United States mail,
with postage prepaid to the person and place designated.

Ch. 95

Sec. 31. Section 11.92.160, chapter 145, Laws of 1965 and RCW 11.92.160 are
each amended to read as follows:

Whenever any request for special written notice is served as ?.o&m& in this
section and RCW 11.92.150 as now or hereafter amended, the person making such
request may, upon failure of any guardian or limited guardian for any incompe-
tent or disabled person, to file any account or report required by law, petition the
couil administering such estate for a citation requiring such guardian or limited
guatdian to file such report or account, or to show cause for failure to do so, and
thereupon the court shall issue such citation and hold a hearing thereon and enter
such order as is required by the law and the facts.

Sec. 32. Section 11.92.170, chapter 145, Laws of 1965 and RCW 11.92,170 are
cach amended to read as follows:

‘Whenever it is made to appear that it would be in the best interests of the in-
competent or disabled person, the court may order the transfer of property in this
state to a guardian or limited guardian of the estate of the incompetent or dis-
abled person appointed in another jurisdiction. -

..mno. 33, Section 11.92.180, chapter 145, Laws of 1965 and RCW 11.92.180 are
each amended to read as follows:
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A goardian or limited guardian shall be allowed such compensation for his
services as guardian or limited guardian as the court shall deem just and reason-
able. Additional compensation may be allowed for his necessary services as attor-
ney and for other necessary services not required of a guardian or_limited
goardian. He may also be allowed compensation for necessary expenses in the
administration of his trust, including reasonable attorney's fees if the employment

of an attorney for the particular purpose is necessary. In all cases, compensation -

of the*guardian or limited puardian arid his expenses including attorney's fees
shall be fixed by the court and may be allowed at any annual or final accounting;
but at any time during the administration of the estate, the guardian or limited
guardian or his attorney may.apply to the court for an allowance upon the com-
pensation or necessary expenses of the guardian or limited puardian and for at-
torney's fees for services already performed. If the court finds that the guardian or
limited guardian has failed to discharge his duties as such in any respect, it may
deny him any compensation, whatsoever or may reduce the compensation which
would otherwise be allowed. . ’

each amended to read as follows:

The court shall have authority to bring before it, in the manner prescribed by
RCW 11.48.070, any person‘or persons suspected of having in his possession.or
having concealed, embezzled,  conveyed or disposed of any of the property of the

ntnno:__nonoaimo_.&mmznm233 m:&nn:opnsmam:»mo::aﬂ_r.w
titie, . )

Passed the Senate March 20, 1975.

Passed the House May 21, 1975.

Approved by the Governor May 28, 1975. -
Filed in Office of Secretary of State May 28, 1975,

Sec. 34. Section :.on.;m.... chapter 145, Laws of 1965 and RCW 11.92.185 are-

CHAPTER 96

[Engrossed Senate Bill No, 2117]
ACQUISITION AND DISPOSITION OF
STATE HIGHWAY PROPERTY

AN ACT Relating to state government; smending section 47.12.060, chapter 13, Laws of 1961 and

RCW 47.12.060; amending section 47.12.070, chapter 13, Laws of 1961 as amended by section 2, -

chapter 91, Laws of 1969 and RCW 47.12.070; amending section 47.12.080, chapter 13, Laws of
1961 and RCW 47.12.080; amending section 47.12.130, chapter 13, Laws of 1961 and RCW 47-
.12.130; amending section 47.12.150, chapter 13, Laws of 1961 and RCW 47.12.150; and amend-
ing section 2, chapter 177, Laws of 1973 1st ex. sess, and RCW 47,12:290, .

Be it cnacted by the rammm._mpm_wn of the State of Washingtort:
Section 1. Section 47.12.060, chapter.13, Laws of 1961 and RCW 47.12.060 are
each amended to read as follows:

When a state highway is relocated and the old route is abandoned, and the
new route crosses Jand owned by a person who owns land abuiting on the old

. Toute, the Washington state highway comimission may. agree with the owner to

no=<ow8§5»Eoﬁo:5oﬁ—‘oﬁncn.wwwazrﬂnonﬁu:o?vm:oo:wﬁs.»moa
for his land to be taken for the new route, - : :

.
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Whenever the state has abandoned any highway rights of way, pit sites, stock
pile sites or owns land not needed for highway purposes, the Washington state
highway commission may sell same to abutting owners for the fair market value
or exchange with any person as a consideration or part consideration for lands or
property rights needed by the state, or may sell same by public auction whenever
it is deemed in the public interest to do so: PROVIDED; That whenever the
commission finds that it is in the public interest to sell such property to an abut-
ting private owner and there are two or more abutting owners, the ‘commission
shall sell the same only by public auction unless every abutting owner but one
signs a statement signifying he does not intend to bid on or purchase such
property.

.The Washington state highway commission shall certify the agreement fo the

. {(governor)) director of highways with a description of the property to be con-
“veyed, and the (| -

-t _ At-attest) di-
rector of highways shall execute the deed which shall be duly acknowledged and
deljver it to the grantee. | ) o

‘Sec. 2. Section 47.12.070, chapter 13, Laws of 1961 as amended by section 2,
chapter 51, Laws of 1969 and RCW 47.12.070 are each amended to read as
follows:

VI the Washington state highway commission deems that any land is no longer
required for state highway purposes and that it is in the public interest 5o to do,
said highway commission may negotiate for the sale of the land to a city or
‘county of the state, The state highway commission shall certify the agreement for

- the'sale to the ((governor)) director of highways, with a description of the land

and the terms of the sale, and the ((govermormaycxcoute-and-the-seoretary-of-the
state-shall-attest)) director of highways shall execute the deed ((and—deliver-it))

which shail be duly acknowledged and deliver it to the grantee.
“.Any moneys received pursuant to the provisions of this section shall be de-
posited in the motor vehicle fund.

“Sec. 3. Section 47.12.080, chapter 13, Laws of 1961 and RCW 47.12.080 are
each amended to read as follows: . )

" Whenever in the construction, reconstruction, location or improvement of any
state highway it may become necessary to transfer and convey to the United
States, its agencies or instrumentalities, to any municipal subdivision of this state,
or.to-any public utility company, any unused state highway right of way or real
property, and in the judgment of the highway commission and the attorney gen~
eral, such transfer and conveyance is consistent with public interest, the highway
commission may enter into agreements accordingly, Whenever the highway com-
mission shall make any such agreement for any such transfer or conveyance, and
together with the attorney general, certifies to the ((governor)) director of high-

scription of the lands or premises involved, the ((govermor-may—cxceute-amd—the

creta : est)). director of highways shall execute and deliver unto
the United States government, or its agencies or instrumentalities, unto any mu-
nicipal subdivision of this state, or unto any public utility company, a deed of
conveyance, easement or other instrument, n:__v‘ acknowledged, as shall be neces-
sary to fulfill the terms of the aforesaid agreement. All moneys paid to the state of
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shall be paid out of the o_SEmw_ license fund, upon vouchers approved by the di-
rector of labor and industries, .

Passed the Senate March 31, 1977,

Passed the House May 16, 1977.

Approved by the Governor May 24, 1977.

Filed in Office of Secretary of State May 24, 1977.

~ CHAPTER 80
[Substitute Senate Bill No, 2872]
'MENTALLY, PHYSICALLY, AND SENSORY HANDICAPPED
——INCOMPETENCY, U—w>wFﬁ&llWHNFZnZOFOQ;\IlﬁNO.ONUCNW

AN ACT Relating to social and health services; amending section 11, page 364, Laws of 1854 as last
amended by section 74, chapter 292, Laws of 1971 ex. sess, and RCW 4,16.190; amending section
290, page 186, Laws of 1854 e last amended by section 1, chapter 84, Laws of 1927 and RCW
5.60.030; amending section 26, chapter 64; Laws of 1895 and RCW 6,12.300; amending section 27,
chapter 64, Laws of 1895 and RCW 6.12,310; amending section 28, hapter 64, Laws of 1895 and
RCW 6.12.320; amending section 5, chapter 11, Laws of 1893 a3 amended by section 7, chapter
292, Laws of 1971 ex, sess, and RCW 7.28.090; amending soction 456, page 214, Laws of 1854 as
last amended by section 17, chapter 154, Laws of 1973 1st ex. sexs. and RCW 7.36.020; amending
section 351, page 142, Laws of 1869 as last ameaded by scction 597, Code of 1881 and RCW
7.52.460; amending section 552, page 142, Laws of 1860 as last amended by section 598, Code of
1881 and RCW 7.52.470; -Bn.:_“..nw section 9A.16.020, chapter 260, Laws of 1975 1st ex. sess. and

_RCW 9A.16,020; amending section 11.02.005, chapter 145, Laws of 1965 az amended by section
23, chapier 42, Laws of 197576 2nd ex. sess. and RCW 11.02.005; amending section 11.76.080,
chapter 145, Laws of 1965 as last amended by section 45, chapter 117, Laws of 1974 ex. sess. and
RCW 11.76.080; amending section 4, chapter 297, Laws of 1957 a3 last amended by section 12,
chapter 302, Laws of 1961 and RCW 13.04.200; amending sections 13 and 14, page 83, Laws of
1866 as last amended by section 29, chapter 154, Laws of 1973 1st ex. sess, and RCW 26.04.210;
amending section 419, chapter 249, Laws of 1909 and RCW 26.04.250; amending section 1, chap-
ter 82, Laws of 1970 ex. scss. and RCW 26.36.050; amending section 1, chapter 272, Laws of 1955
and RCW 26.40.010; ding section 3, chapter 272, Laws of 1955 and RCW 26.40.030;
amending scction 1, chapter 13, Laws of 1965 as fast amended by section 1, chapter 217, Laws of
1975 1st x. sess; and RCW 26.44.010; amending section 2, chapter 13, Laws of 1965 as last
amended by section 2, chapter 217, Laws of 1975 1st &x. sess. and RCW: 26.44.020; amending sec-
tion 3, chapter 13, Laws of 1965 is last amended by section 3, chapter 217, Laws of 1975 lst ex.
sess. and RCW 26.44,030; amending section 4, chapter 13, Laws of 1965 as last amended by sec-
tion 4, chapter 217, Laws of 1975 1st ex, sess, and RCW 26.44.040; ding section S, chapt

13, Laws of 1965 as last amended by section S, cha 217, Laws of 1975 1st ex. sess. and RCW
26.44,050; amending section 6, chapter 35, Laws o 1969 cx. scss. a3 last amended by section 7,
chapter 217, Laws of 1975 1st ex. seis, and RCW 26,44.070; amending section 28A.58.150, chap-
ter-223, Laws of 1969 ¢x, sess, 28 last amended by section 30, chapter 118, Laws of 1975-'76 20d
x. zess, and RCW 28A.58.150; amending section 30.30.060, chapter 33, Laws of 1955 and RCW

30.30.060; amending section 4, chapter 128, Laws of 1969 ex. seas. and RCW 48.21.150; amending .

section 1, chapter 128, Laws of 1969 ex. scss, and RCW 48.44.200; arending section 2, chapter
128, Laws of 1969 ex. sess. and RCW 48.44.210; amending section 13, chapter 174, Laws of 1913
as amended by section 13, chapter 16, Laws of 1973 2nd ex. sess. and RCW 49,12.110; amending
section 51.08,030, chapter 23, Laws of 1961 as Jast amended by section 37, chapter 42, Laws of
1975-'76 2nd ex, sess. and RCW 51,08.030; ‘amending section 2, chapter 4, Laws of 1967 ex. sess.
and RCW 70.10.020; ding section 4, chapter 4, Laws of 1967 ex. sess. and RCW 70.10.040;
amending section 5, chapter 4, Laws of 1967 ex. sess. and RCW 70,10,050; amending section 1,
chapter 82, Laws of 1967 and RCW 70.83.010; amending section 9, chapter 142, Laws of 1973 1st
ex. ges3. 28 lait amended by section 1, chapter 199, Laws of 1975 st ex. sess.'and: RCW 71.05.040;
amending section 71,06.010, chapter 25, Laws of 1959 as Jast amended by section 65, chapter 292,
Laws of 1971 cx. sess. and RCW-71,06.010; amending section 71.12.455, chapter 25, Laws of 1959
and RCW 71.12.455; amending section 1, chapter 84, Laws of 1967 and RCW .71.28.010; amend-
ing section 72.03,170, chapter 28, Laws of 1959 and RCW 72.05.170; amending section 72.06.050,

chapter 28, Laws of 1959 and RCW 72.06.050; amending section 72.06.060, chapter 28, Laws of -

1959 -..E RCW 72.06.060; smending section 72.23.070, chapter 28, Laws of 1959 as Jast amended
by section 11, chapter 199, Laws of 1975 st ex. sess. and RCW 72.23.070; amending scction 72-
,25.010, chapter 28, Laws of Gmw 23 amended by section 1, chapter 78, Laws of 1965 and RCW
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72.25.010; mending section 72.25.020, chapter 28, Laws of 1959 as ameaded by section 2, chapter
78, Laws of 1965 and RCW 72.25.020; amending section 72.25.030, chapter 28, Laws of 1949 as
smended by section 3, chapter 78, Laws.of 1965 and RCW 72.25.030; amending section 3, chapter
11, Laws of 1965 and RCW 2.29.010; ameading section 1, chapter 18, Laws of 1967 ex. sess. and
RCW 72.30.010; amending section 2, chapter 18, Laws of 1967 ex. sess. and RCW .B.mo..ouo"
amending section 3, chapter 18, Laws of 1967 ex.sess. and RCW 72.30.030; amending section 7-
133,020, chapter 28, Law of 1959 as 1ast amended by section 1, chapter 246, Laws of 1975 st ex.
sess. and RCW 72.33.020; amending sectiorn 2, chapter 246, Laws of 1975 Ist ex. sess. and RCW
9233.125; amending section 72.33.130, chapter 28, Laws of 1959 as -.Bn:._& by section 3, chapler
246, Laws of 1978 1st cx. sess, and RCW 72.33J30; ding section 11, chap 246, Laws of
1975 1st ex. sess, and RCW 72.33.165; amending section 72.33.170, chapter 28, Laws of momw as
amended by section 7, chapter 246, Laws of 1975 1st ex. sess, and RCW 72,33.170; amending sec.
tion 72.33.240, chapter 28, Laws of 1959 as last amended by section 10, chapter 246, Laws of 19758
13t ex. sess, and RCW 72.33.240; amending soction 72.33.040, chapter 28, Laws of 1959 a3
amended by section 3, chapter 56, Laws of 1969 and RCW 72,33,040; amending section 72.33.070,
chapter 28, Laws of 1959 and RCW 72.33.070; amending section 72.33.080, chapter 28, Laws of
1959 .and RCW" 72.33.080; amending section 1, chapter 251, Laws of 1961 as last smended- by
section 9, chapter 71, Laws of 1974 ex. sess. and RCW 72.33.800; amending soction 2, chapter 251,
Laws of 1961 as last amended by section 10, chapter 71, Laws of 1974 ex. sess. and RCW 72,33-
,805; amending section' 3, chapter 251, Laws of 1961 as amended by section 11, chapter 71, Laws
of 1974 ex. sess. and RCW 72:33.810; smending section 72.40,040, chapter 28, Laws of 1959 as
amended by section. 1, chapter 39, Laws of 1969 and' RCW 72.40.040; amending section 1, chapter
287, Laws of 1959 and RCW 72.70.010; amending section 1, chapter 172, Laws of 1967 and RCW
74,15.010; amending section 2, chapter 172, Laws of 1967 and RCW 74,15.020; amending section
3, chapter 172, Laws of 1967 and RCW 74.15.030; amending section 9, chapter 172, Laws of 1967
and RCW 74.15.090; amending section 11, chapter 115, Laws of 1895 as amended by section 57,
chapter 292, Laws of 1971 ex, sess. and RCW 85.06.110; amerding scction 18, chapter 117, Laws
of 1917 and RCW 90.03.150; creating new sections; adding & new section to chapter 8.25 RCW;
repealing section 14, chapter 153, Laws of 1907 and RCW 8.12.180; repealing section 1, chapter
174, Laws of 1909, section 1, chapter 16, Laws of 1909 ex. sess,, section 1, chapter 149, Laws of
1959, section 27, chapter 154, Laws of 1973 Ist ex. ses<. and RCW 26.04.030; and repesling sec-
tion 2; chapter 174, Laws of 190, section 2, chapicr 16, Lawa of 1509 ex, sess., section 2, chapter
149, Laws of 1959, section 28, chapter 154, Laws of 1973 1st ex, 38, and RCW 26.04.040. -

Be it enacted by the Legislature of the State of Washington:

NEW SECTION. Section 1. It is the purpose of the legislature in cnacting this
1977 amendatory act to provide for a comprehensive revision of out-dated and of-
fensive language, procedures and assumptions that have previously been used to
identify and categorize mentally, physically, and sensory handicapped citizens. It is
legislative intent that language references such as idiots, imbeciles, feeble-minded
or defective persons be deleted and replaced with more appropriate references to
reflect current statute law more recently enacted by the federal government and
this legislature, It is legislative belief that usc of the undefined term “insanity” be
avoided in preference to the use of a process for defining incompetency or disability
as- fully.set forth in chapter 11.88 RCW: that language that has allowed or implied
a presumption of incompetency or disability on the basis of an apparent condition
or appearance be deleted in favor of a reference to necessary due process allowing a
judicial detefmination of the existence or lack of existence of such incompetency or
disability. ’

Sec. 2. Section 11, page 364, Laws of 1854 as last amended by section 74,
chapter 292, Laws of 1971 ex. sess. and RCW 4.16.190 are each amended to read
as follows: . : ,

If a person entitled to bring an action mentioned in this chapter, except for a
penalty or forfeiture, .or against a sheriff or other officer, for an escape, be at the
time the cause of action accrued either under the age of eighteen years,. or ((in=
sane)) incompetent or disabled to such a degree that he or she cannot understand
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the nature of the proceedings, such incompetency or disability as determined ac-
cording to chapter 11.88 RCW, or imprisoned on a criminal charge, or in execution
under the sentence of a court for a term less than Lis natural life, the time of such
disability shall not be a part-of the time limited for the commencement of action.

-Sec. 3, Section 290, page 186, Laws of 1854 as last amended by section 1,
chapter 84, Laws of 1927 and RCW 5.60.030 arc each amended to read as follows:
No person offered as a witness shall be excluded from giving evidence by reason

of his or her interest in the event of the action, as a party thereto or otherwise, but
such interest may be shown ‘to affect his or her credibility: PROVIDED, HOW-
EVER, That in an action of proceeding where the adverse party sues or defends as
executor, administratar or lega) representative of any deceased person, or as deriv-
ing right or title by, through or from any deceased person, or as the guardian or
. ((conservator)) limited guardian of the estate or person of any ((insanc)) incompe-
tent or disabled person, or of any minor under the age of fourteen years, then a
party in interest or to the record, shall not be admitted to testify in his or her own
behalf as to any transaction had by him or her with, or any statement made fo him
or her, or in his-or her presence, by any such deceased ((or-insanc)), incompetent
or disabled person; or by any suchi minor under fhe age of fourteen years: PRO-
VIDED FURTHER, That this exclusion shall not apply to parties of record who
‘sué or defend in a representative or fiduciary capacity, and have no other or further
interest in the action. s : T

Sec. 4. Section 26, chapter 64, Laws of 1895 and RCW 6.12.300 arc each
amended to read as follows:. : S : . :
In case of a homestead, if either the husband or wife shall be or become
((hopetessly-insanc)) incompetent or disabled to such a degrec that he or she is
unable to assist in the management of his or her interest in the marital property,
upon application of the husband or wife not ((insane)) so incompetent or disabled
to the superior court of thé county in which the homestead is situated, and upon
‘due proof of such ((insanity)) incompetency or disability in the severity required
‘above, the court may make:an order permitting the husband or wife {(not-insanc))
applying to the court to sell and convey or mortgage such homestead. e

ma.m.maae_S.n&uﬁ%.EE&;3sawoéﬁwwseos%
amended to read as follows: : ‘
Notice of the application for such order shall be given by publication of the
same in a newspaper published in the.county in which such homestead is situated,
if there be a newspaper published therein, once each week for three successive
weeks prior t0 the hearing ‘of such application, and a copy of such notice shall be
served upon the alleged incompetent hushand or wife personally, and upon the
nearest ((male)) relative of such ((insanc)) incompetent or disabled husband or
wife other than the applicant, resident in this state, at least three weeks prior to
such application being heard, and in case there be no such ((maic)) relative known
to the applicant, a copy of such notice shall be served upon the vqomo.aﬁmuw. attor-
ney of the county in whick such homestead is.situated; and it is hereby made the
duty of such prosecuting attorney, upon being served with a copy of such notice, to
appear in court and see that such application is made in good faith, and that the
proceedings thercon are ?Ew conducted. o

1322)

anbed .
T o5

Lol
PR

R R

(oA 2
=

i

. WASHINGTON LAWS, 1977 1st Ex. Sess. | - Ch. 80
! !

Sed.. 6. Section 28, chapter 64, Laws of 1895 and RCW 6.12.320 are each
amended to read as follows:

Thirty days before the hearing of any application under the provisions of this
chapter, the applicant shall present and file in the court in which such application is
to be heard a petition for the order mentioned, subscribed and sworn to by the ap-
plicant, setting forth the name and age of the ((insanc)) alleged incompetent or
disabled husband or wife; a description of the premises constituting the homestead;
the value of the same; the county in which it is situated; ((and)) such facts ((in

itior insant : iife)) necessary to show that the
nonpetitioning_husband or wife is incompetent -or disabled to the degree required
under section 4 of this 1977 amendatory act; and such additional facts relating to
the circumstances and necessities of the applicant and his or her family as he or she
may rely upon in support of the petition.

Sec. 7. Section 5, chapter 11, Laws of 1893 as amended by section 7, chapter*

292, Laws of 1971 ex. sess. and’ RCW 7.28.090 are each amended to read as
follows: . - . .
RCW 7.28.070 and 7.28.080 shall not extend to lands or tenements owned by
the United States or this staté, nor to school.lands, nor to lands held for any public
purpose. Nor shall they extend to lands or tenements when thére shall b an ad-
verse title to such lands or tenements, and the holder of such adverse title is a per-
son under eighteen years of age, or ((insanc)) incompetent within the meaning of
RCW 11.88.010: PROVIDED, Such persons as aforesaid shall commence an ac-
tion 1o recover such lands or tenements so possessed as aforesaid, within three years
after the several disabilitics herein enumerated shall cease to exist, and shall pros-
ccute ‘such action to judgment, or in case of vacant and unoccupied land shall,
%ithin the time last aforesaid, pay to the person or persons who have paid the same
for his or her bétterments, and the taxes, with interest on said taxes at the legal
rate per annum that have been paid on said vacant and unimproved Jand.

Sec. 8. Section 456, _.u»mn 214, Laws of 1854 as last amended by section 17,
chapter 154, Laws of 1973 1st ex. sess. and RCW 7.36.020 are each amended to
read as follows: : :

Writs. of habeas corpus shall be granted in favor of parents, guardians, limited

- guardians where appropriate, spouses, and. néxt of kin, and to enforce the rights,

and for the protection of infants and ((insane)) incompetent or disabled persons
within the meaning ,Om RCW 11.88.010; and the proceedings shall in all cases con-
form to the provisions of this chapter.

Sec. 9. Section 551, page 142, Laws of 1869 as last amended by section 597,
Code of 1881 and RCW 7.52.460 are cach amended to read as follows:

The guardian or limited guardian who may be entitled to the custody and
management of the estate of an ((iasanc)) incompetent or disabled person{((;-or
otherperson)) adjudged incapable of conducting his own affairs, whose interest in
real property shall have been.sold, may receive in behalf of such person his share of
the proceeds of such real property from the referees, on executing a bond with suf-
ficient sureties, approved by the judge of the court, conditioned that he faithfully
discharge the trust reposed in him, and will render a true and just account to the
person entitled, or to his Jegal representative.
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Sec. 10. Section 552, page 142, Laws of 1869 as last amended by section 598,
Code of 1881 and RCW 7.52.470 are each amended to read as follows: .

The general guardian of an infant,.and the guardian or limited guardian enti-
tled to the custody and management of the estate of an ((insane)) incompetent or
disabled vonmonnAIQ.dm.ﬂ.dnnuonvv w&:mm& incapable of conducting his own af-
fairs, who is interested in réal estate held in common or in any other manner, 50 as
to authorize his being made a party to an action for the partition thercof, may
consent to a partition withut suit and agree upon the share to be set off to such
infant or other person entitled, and may execute a release in his behalf to the own-
ers of the shares or parts to which they may respectively be onﬁ:& and 52_ ‘an
order of the court.

NEW SECTION. mon 11. Section 3 chapter Gu Laws of 1907 and RCW
8.12.180 are each hereby _.ovo&&

NEW SECTION. Sec,’ 12 There is added to chapter 8.25 RCW a new section
to read as follows:

When it shall appear in w:w petition_or otherwise at any time during the pro-
ceedings for condemnation brought pursuant to chapters 8.04, 8.08, 8.12, 8.16,
8.20, and 8.24 RCW, cach as now or-hereafter amended, that any infant, or alleg-
edly incompetent or disabled person is interested in any property that is to be taken
or damaged, the court shall  appoint a guardian ad Jitem for such infant or allegedly
incompeteént or disabled person to appear and assist in his, her or :6:. defense un-

less a guardian or limited guardian has previously been appointed, in which case -

the duty to appear and assist shall be delegated to the properly qualified guardian
or limited guardian. The court shall make such orders or decrees as it shall deem
necessary to E.o”non and sécure the interest of the infant or m:ow&_w incompetent

or disabled person in the cnovonv. sought to be condemned or the ooavonmu:o:
which shall be pt»&& z_ona.o..n.

Sec. 13. Section 9A.16. owo chapter 260, Laws of 1975 1st ex. sess. ».a RCW
9A.16.020 are each amended to read as follows:

The se, attempt, or. offer to use force upon or toward the person of another
shall not be unlawful in the following cases:

(1) Whenever necessarily used by & public officer in the performance of a r..mm_
duty, or a person assisting him and acting under his direction;

.(2) Whenever necessarily used by a person arresting one who has committed a
m&o:v. and delivering bim to a public officer competent to receive him into custody;

(3) Whenever used by, a party about to be injured, or by another lawfully aid-
ing him, in v—.nco:gm or »zoavazw to prevent an offense against his person, or a
malicious trespass, or other mialicious interference with real or personal _z.ovo&‘
lawfully in his wommomm_g. in case the force is not more than shall be necessary;

(4) Whenever used in a reasonable and moderate manner by a parent or his
authorized agent, a guardian, master, or teacher in the exercise of _BS.E authority,
to restrain or correct his child, ima_ apprentice, or scholar;

(5) Whenever used by ‘a carrier of passengers or his authorized wwo_.n or-ser-
vant, or other person assisting them at their request in expelling from a carriage,
railway car, vessel, or o.n_mn vehicle, a passenger who refuses to obey a lawful and
reasonable regulation prescribed for the conduct of p gers, if such vehicle has
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first wonn stopped and the force used is not more than shall be necessary to expel
tlie offender with reasonable regard to his personal safety;

(6) Whenever used 3 any person-to prevent a mentally ((retarded-personror=
mentatly)) ill, mentally incompetent or mentally disabled person from committing
an act dangerous to himself or another, or in enforcing necessary restraint for the
protection of his person, or his restoration to health, during such period only as
shall. be =nnomm2‘< to obtain legal authority ?_, the restraint or custody of his

person.

Sec. 14. Section 11.02,005, chapter 145, Laws of 1965 as amended by section
23, chapter 42, Laws of 1975-'76 2nd ex. sess. and RCW 11.02,005 are uwow
amended to read as follows:

When used in this title, unless otherwise _.BES..,_ from the context:

8 "Personal representative” includes executor, administrator, special adminis-
trator, and guardian or limited guardian.

~ (2) *Net estate® refers to the real and personal property of a decedent exclusive
of homestead rights, exempt property, the family allowance and enforceable claims
against, and debts of, the estate.’

. (3) "Representation” -refers to a method of determining distribution in which
the takers are in unequal degrees of kinship with respect to the intestate, and is
accomplished as follows: After first determining who, of these entitied to share in
the estate, arc in the nearest degree of kinship, the estate is di vided into 35_
shares, the number of shares being the sum of the number of persons who-survive
the intestate who are in the nearest degree of kinship and the number of persons in
the same degree of kinship who died before the intestate but who left issue surviv-
ing the intestate; each share of a deceased person in the nearest degree shall be di-
vided among those of his issue who survive the intestate and have no ancestor then
living who is in the line of relationship. between them and the jntestate, those more
remote in degree taking together the share which their ancestor would have taken
had he survived the intestate. Posthumous children are considered as living at the
death of their parent,

(4) "Issuc" includes all the lawful lincal descendants of the ancestor and all
lawfully adopted children.

(5) "Degree of kinship” shall mean the degree of kinship as computed accord-
ing to the rules of the civil law; that is, by counting upward from the intestate to

" the nearest common ancestor and then downward to the relative, the degree of

kinship being the sum of these two counts.

{6) "Heirs" -denotes those persons, including the surviving spouse, who are en-
titled under the statutes of intestate successiori to the real Ea personal property of
a decedent on his death intestate.

(7) "Real estate” includes, except as otherwise specifically E.os._& herein, all
_»_am. tenements, and hereditaments, and all rights thereto, and all interest therein
possessed and ¢laimed in fee simple, or for the life of a third person.

(8) "Wills" includes all codicils.

(9) "Codicil”* shall mean an instrument executed in the manner provided by
this title for wills, which refers to an existing will for the purpose of altering or
changing the same, and which need not be aitached thereto.
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(10) "Guardian® or "limited guardian® means a personal representative of the
person or estate of an incompetent or disabled person as defined in RCW 11.88.010
and the term may be used in licu of "personal representative™ wherever required by
context. N : :

(11) "Administrator® means & personal representative of the estate of a dece-
dent and the term may be used in lieu of "personal representative® wherever re-
quired by context. Co - . ) . )

(12) "Executor” means a personal representative of the estate of a decedent
appointed. by will and the term may be used in lieu of "personal representative”
wherever required by context.- :

(13) *Special administrator” means a personal representative of the estate of 2
decedent appointed for limited purposes and the term may be used in lieu of *per-
sonal representative” wherever-required by context.

(14) Words that import the singular number only, may also be applicd to the

plural of persons and things. >

(15) Words importing the masculine gender only may be extended to females
also.’ S ‘

Sec. 15. Section 11.76.080, chapter 145, Laws of 1965 as last amended by sec-
tion 45, chapter 117, ;iu.on 1974 ex. sess. and RCW 11.76.080 are each amended -

to read as follows:

If there be any alleged incompetent or disabled person as defined in RCW 11-
.88.010 interested in the estate who has no legally appointed guardian or limited
guardian, the court: . . . .

(1) At any stage of the proceeding in its discretion and for such purpose or
purposes as it shall indicate, may, and ’ :

(2) For hearings held pursuant to RCW 11.52,010, 11.52.020, 11.68.040 and
11.76.050, cach as now or hereafter amended, or for entry of an order adjudicating
testacy or intestacy and heirship when no personal representative is appointed to
administer the cstate of the decedent, shall appoint some disinterested person as
guardian ad litem to represent such allegedly incompetent or disabled person with
reference to any petition, proceeding report, or adjudication of testacy or intestacy
without the appointment of -a personal representative to administer the estate of
decedent in which the alleged incompetent or disabled person may have an interest,
who, on behalf of the alleged incompetent or disabled person, may contest the same
as any other person interested might contest it, and who shall be allowed by the
court reasonable compensation for his services: PROVIDED, HOWEVER, That
where a surviving spousc is the sole beneficiary under the terms of :a will, the court
may grant 8 motion by the personal representative to waive the appointment of a
guardian ad litem for a“person who is the minor child of such surviving spouse and

the decedent and who is incompetent solely for the reason of his being under
eighteen years of age. T ’

Sec. 16. Section 4, nrmv»”ﬂ 297, Laws of 1957 as last amended by section 12,
.Mw_ﬂvpn_. 302, Laws of 1961. and RCW 13.04.200 are-each amended to read as
ollows: , :

The ((director)) sccretary of the department of ((institutions)) social and
wn»E_ services may designate the Washington state reformatory for the transfer in
institutional placement of incorrigible juvenile delinquents over the age of sixteen
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years, the custody of such children to remain in the {(director)) secretary, and such
children in no .event to remain at the Washington state reformatory beyond the
time at which they are eligible for a complete release from the state training school
(¢ tded-} -58:140)): PROVIDED, That the term *incorrigible ju-
venile délinquent® for the purposes of this section shall mean conduct by a juvenile
committed to the department by the juvenile court indicating over the course of a
reasonable period of time that-the rehabilitative program of the department can be

WASHINGTON LAWS, 1977 1st Ex. Sess.

of no further benefit to suck juvenile, and that he is in nced of closer security.

*NEW SECTION. Sec. 17. Section 1, chapter 174, Laws of 1909, section 1, -
chapter 16, Laws of 1909 ex. sess., section 1, chapter 149, Laws of 1959, section
27, chapter 154, Laws of ‘1973 1st ex. sess. and RCW 26.04.030 are each hereby
repealed. ’ :

*Sec. 5.@.3- vetoed, see message at end of chapter. .

SNEW SECTION. Sec. 18. Section 2, chapter 174, Laws of 1909, section 2,
chapter 16, Laws of 1909 ex. sess., section 2, chapter 149, Laws of 1959, section
28, chapter 154, Laws of 1973 Ist ex. sess. and RCW 26.04.040 are each Bereby
repealed. .
¥Sec, 18, was vetoed, see message at end of chapter. -

*Sec. 19, Sections 13 and 14, page 83,-Laws of 1866 s last amended by section
29, chapter 154, Laws of 1973 Ist-ex. sess. and RCW 26.04.210 are each amended
to read as follows: .

The county anditor, before a marriage licensé is issued, upon the payment of 2
license fee as fixed in RCW 36.18.010 shall require each applicant therefor to make
and file-in his office upon blanks to be provided by the county for that purpose, an
affdavit ((shows sch . . inde . o

: f : mi ) that the applicants
are the age of eighteen years or over: PROVIDED, (FORTHER;)) That if ((the))
consent in writing is obtained of the father, mother, or legal guardian of the person
for whom the license is required, the license may be granted in cases where the fe-
male has attained the age of seventeen years or the male has attained the age of -
seventeen years. Such affidavit may be subscribed and sworn to before any person. .
authorized fo administer oaths. Anyone knowingly swearing falsely to any of the
statements -contained in the affidavits mentioned in this section shall be deemed
guilty of perjury and punished ss provided by the laws of the state of Washington.
*Sec, 19, was vetoed, see message at end of chapter. .

*Sec. 20. Section 419, chapter 249, Laws of 1909 and RCW 26.04.250 are each
smended to read as follows:

‘Every person who shall solemnize a marrisge when either party thereto is known
to him'to be under the age of legal consent, ({ r-idiot-insar on-irabit
unl-eriminal-or-common-drunkard:)) or 8 marriage to which, within his knowledge,
any Jegal impediment exists, shall be giilty of a gross misdemeanor. '

*Sec, 20, was vetoed, see message at end of chapter,
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Sec. 21. Section 1, chapter 82, Laws of 1970 ex. sess. and RCW 26.36.050 are
each amended to read as follows: .

Every person, firm, society, association, or corporation receiving, securing a
home for,.or otherwise caring for a minor child shall transmit to the prospective
adopting parent prior to placement and shall make available to all persons with
whom a child has been placed by adoption a complete medical report containing-all
reasonably available information concerning the mental, physical and sensory
handicaps of said child, ((Fhis taing- mi

M .4

A : H 0 % s »
any-otiercause;-but)) Said. report shall not reveal the identity of the natural par-
ents of the child. RCW 26.36,030 and RCW 26.36.060 shall not apply to any in-
formation ‘made available by -this section: PROVIDED, HOWEVER, That this
section shall not apply to attorneys performing legal services in connection with
adoptions.” * Cu o B :
* See, 22. Section 1, chapter 272, Laws of 1955 and RCW 26.40.010 are each
amended to read as follows: T

The purpose of this chapter is to assure the right of every physically, mentall
or sensory handicapped .child to parental love and care as long as possible, to pro-
vide for adequate custody of a handicapped child who has lost parental care, and to
make available to the handicapped child the services of the state through its various
departments and agencies. . o

Sec. 23. Section 3, chapter 272, Laws of 1955 and RCW 26.40.030 are each
amended to read as follows: . . -

The parents or parent of any child who is temporarily or permanently ((retard~
ed)) delayed in normal educational processes and/or normal social adjustment by
reason of physical, sensory or mental handicap, or by reason of social or eniotional
maladjustment, or by reason of other handicap, may petition the superior court for
the county in which such ¢hild resides for an order for the commitment of such
child to custody as provided in RCW 26.40.040, as now or hereafter amended.

Sec. 24. Section 1, chapter 13, Laws of 1965 as last amended by section 1,
chapter 217, Laws of 1975 1st ex. scss. and RCW 26.44.010 are each amended to
read as follows: L ) L . -

The Washington state legislature finds and declares: The bond between a child
and his or her parent, custodian, or guardian is of paramount importance, and any
intervention into the life of-a child is also an intervention into the life of the parent,

. custodian, or guardian; however, instances of nonaccidental injury, neglect, death, .

sexual abuse and cruelty to children by their parents, cusfodians or guardians have
occurred, and in the instance where a child ,wﬁjﬂﬁmjdﬁg& is de-
prived of his or her right to conditions of minimal nurture, health, and safety, the
‘state is justified in emergency intervention based upon verified information; and
‘therefore the Washington state legislature héreby provides for the reporting of such
cases to the appropriate public authorities. It is the intent of the legislature that, as
a result of such reports, protective services shall be made available in an effort to
prevent further abuses, and to safeguard the general welfare of such children:
PROVIDED, That such reports shall be-maintained and disseminated with strictest
regard for the privacy of the subjects of such veports and 0 as to safeguard against
arbitrary, malicious or erroneous information or actions: PROVIDED FURTHER,
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_That this chapter shall not be construed to authorize interference with child-raising

practices, including reasonable parental discipline, which are not proved to be inju-
rious to the child's health, welfare and safety.

Adult developmentally disabled persons hot able to provide for _their own pro-
tection through the criminal justice system shall also be afforded the protection of-
fered children through the reporting and investigation requirements mandated in
this chapter.

Sec. 25. Section 2, chapter 13, Laws of 1965 as jast amended by section 2,
chapter 217, Laws of 1975 Ist ex. sess. and RCW 26.44.020 are each amended tor
read as follows: '

For the purpose of and as used in this chapter: . ’

(1) "Court” means the superior court of the state of Washington, juvenile
department. ’

(2) *Law enforcement agency” means the police department, the. prosecuting
attorncy, the state patrol, the director of public safety, or the office of the sheriff.

(3). "Practitioner of the healing arts” or "practitioner” means a person licensed
by this state to practice podiatry, optometry, chiropractic, nursing, dentistry, oste-
opathy and surgery, or, medicine and surgery. The term *practitioner” shall include
a duly accredited Christian Science practitioner: PROVIDED, HOWEVER, That
a child who is being furnished Christian Science treatment by a duly aceredited
Christian Science practitioner shall not be considered, for that reason alone, a ne-
glected child for the purposes of this chapter.

(4) “Institution* means a private or public hospital or any other facility pro-
viding medical diagnosis, treatment or care.

(5) *Department” means the stite department of social and health services.

(6) "Child" or "children” means any person under the age of eighteen years of
age ((at 2iso-t ¢ Te! - A8e)).

(7) "Professional school personnel” shall include, but not be limited to, teach-
ers, counselors, administrators, child care facility personnel, and school nurses.

(8) "Social worker” shall mean anyone engaged in a professional capacity dur-
ing the regular course of employment in encouiraging or promoting the health, wel-
fare, ‘support or education of children, or providing social services to adults or
families, whether in an individual capacity, or as an employee or agent of any
public or private organization or institution. '

. (9) "Psychologist" shall mean any person licensed to practice psychology under
chapter 18.83 RCW, whether acting in an individual capacity or as an employee or
agent of any public or private organization or institution.

«(10) "Pharmacist”. shall mean any registered pharmacist under the provisions

of chapter 18.64 RCW, whether acting in an individual capacity or ag an cmployee
or agent of any public or private organization or institution.

(11) "Clergyman” shall mean any regularly licensed or ordained minister or
any priest of any church or religious denomination, whether acting in an individual
capacity or as an employee or agent of any public or private organization’or
institution, , .

(12) "Child abuse or neglect” shall mean the injury, sexual abuse, or negligent
treatment or maltreatment of a child by a person who is legally responsible for the
child's welfare under circumstances which indicate that the child's health, welfare
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and safety is harmed thereby. An abused child is a child who has been subjected to
child abuse or neglect as defined herein, "Negligent treatment or maltreatment®
shall mean an act or omission which evinces a serious disregard of consequences of
such magnitude as to constitute a clear and present danger to the child's health,
welfare and safety: PROVIDED, That this subsection shall not be construed to
authorize interference with child-raising practices, including reasonable parental
discipline, which dre not proved to be injurious to the child's health, welfare and
safety. Lo .

(13) "Child protective'services section® shall mean the child protective services
section of the department, : :

(14) "Adult developmeiitally disabled persons not able to provide for their own
protection through the criminal justice system® shall be defined as those persons
over the age of eighteen years with developmental disabilities who have been found
legally incompetent pursuant to chapter 11.88 RCW or found disabled to such a
degree pursuant to said chapter, that such protection is indicated: PROVIDED,

ing injury, abuse or neglect to an adult developmentally dis-

abled person as defined herein shall suffer negative consequences if such a judicial
determination of incompetency or disability has not taken place and the person re-
orting beli in_good faith that the adult developmentally disabled person needs
the protection offered by this chapter. ) ) R

" Sec. 26. Section 3, chapter 13, Laws of 1965 as last amended by section 3,
chapter 217, Laws of un 1st ex. sess. and RCW 26.44.030 are each amended to

read as follows: .

(1) When any practitioner, professional school personnel, registered or licensed
nurse, social worker, psychologist, pharmacist, or employee of the department of
social and health services has reasonable cause to believe that a child or adult de-
velopmentally disabled person has suffered ((child)) abuse or neglect, he-shall re-
port such incident, or cause a report to be made, to the proper law enforcement
agency or to the department of social and health services as provided in RCW
26.44.040. - -

(2) Any other person who has reasonable cause to believe that a child or adult
developmentally disabled person has suffered ((chitd)) abuse or neglect may report
such incident to the proper law enforcement agency or to the department of social
and health services as provided in RCW 26.44.040 as now or hereafter amended,

(3) The department or any law enforcement agency receiving a report of an in-
cident of ((chitd)) abuse or neglect pursuant 1o this chapter, involving a child or

153

adult developmentally disabled person who has died or has had physical injury or -

injuries inflicted upon him other than by accidenta} means or who has been sub-

.Jected to sexual abuse shall report such incident to the proper county prosecutor for
appropriate action. ’ ‘

Sec, 27. Section 4, chapter 13, Laws of 1965 as last amended by section 4,
chapter 217, Laws of 1975 1st ex. sess, and RCW 26.44.040 are each amended to
read as follows: i - e

An immediate oral report shall be made by telephone or otherwise to the proper
law enforcement agency or the department of social and health services and, upon
request, shall be followed by a report in writing. Such reports shall contain the fol-
lowing information, if known: :

? [330)
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(1) The name, ‘'address, and age of the child or adult developmentally disabled
person; ' B
(2) The name and address of the child's parents, stepparents, guardians, or
other persons having custody of the child or the residence of the adult develop-
mentally disabled person; '

(3) The nature and extent of the ((chitd's)) injury or injuries; .

(4) The nature and extent of the neglect ((of-thechitd)); :

(5) The nature and extent of the sexual abuse; .

(6) Any evidence of previous injuries, including their.nature and extent; and

(7) Any other information which may be helpful in establishing the cause of the
child's or adult developmentally disabled person's death, injury, or injuries and the
identity of the perpetrator or perpetrators.

Sec, 28. Section 5, chapter 13, Laws of 1965 as last amended by section 5,
chapter 217, Laws of 1975 1st ex. sess. and RCW 26.44.050 arc each amended to
read as follows: .

Upon the receipt of a report concerning the possible occurrence of ((child)):
-abuse or neglect, it shall be the duty of the law enforcement agency or the depart-
ment of social and health services to investigate and provide the ((child)) protective
services section. with a report in accordance with the provision of chapter 74.13
RCW, and where necessary to refer such report to the court. Notwithstanding the
provisions of RCW 13.04,130 as now or hereafter amended, the law enforcement
agency or the department of social anid health services investigating such a report is
hereby authorized to photograph such a child or adult developmentally disabled
person for the purpose of providing documentary evidence of the physical condition
of the child or disabled person at the time the child or disabled person wis taken
into custody. - ) :

Sec. 29. Section 6, chapter 35, Laws of 1969 ex, sess. as last amended by sec-
tion "7, chapter 217, Laws of 1975 Ist ex. sess. and RCW 26.44.070 are each
amended to read as follows: .

The department shall maintain a central registry of reported cases -of child
‘abuge or abuse of an adult developmentally disabled person and shall adopt such

rules and regulations as necessary in carrying out the provisions of this section. -

Records in the central registry shall be considered confidential and privileged and
will not be available except upon court order to any person or agency except (1)
law enforcement agencies as defined in this chapter in the course of an investiga-
tion ‘of alleged ((child)) abuse or neglect; (2) to ((child)) protective services work-
ers ‘or juvenile court personnel who are investigating reported incidences of
((child)) abuse or neglect; (3) physicians who are treating the child or adult devel-
opmentally disabled person .or family; (4) any child or adult developmentally dis-
abled person named in the registry who is alleged to be abused or neglected, or his
or her guardian ad litem and/or attorncy; (5) a parent, guardian, or other person
legally responsible for the welfarc and safety of the child or adult developmentall
disabled person named in the registry; (6) any person engaged in a bona fide re-
search purpose, as determined by the department, according to rules and regula-
tions, provided that information identifying the persons of the registry shall remain
privileged; and (7) any individual whose name appears on the registry shall have
access to his own records. Those persons or agencies exempted by this section from
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the confidentiality of the records of the registry shall not further disseminate or re-
lease such informatjon so provided to them and shall respect the confidentiality of
such information, and any violation of this section shall constitute a misdemeanor.

Sec, 30. Section 28A.58.150, chapter 223, Laws of 1969 ex. sess. as last
amended by section 30, chapter 118, Laws of 1975-'76 2nd ex. sess. and RCW
28A.58.150 ars each amended to read as follows:

In addition to such other duties as a district school board m_ﬁz vaann_uo the
school district EGS.ES:%E shali:

(1) Attend all meetings of the board of directors and cause to have E»An a
record as to the proceedings thereof.

[ Nm% such records and reports and in such form as the district board am E-
rectors require or as otherwise required by law or rule or regulation of !m_.on ad-
ministrative agencies and turn the same over to his successor,

(3) Keep accurate and'detailed accounts of all receipts and expenditures of
school money. At each annual school mecting the superintendent must present his
record book of board proceedings-for public inspection, and shall make a statement
of the financial condition of the district and such record book must always be open
for public inspection. = 7.

(4) Take annually in va. of each year a census of all persons between the ages
of four and twenty who were bona. fide residents of the district on the first day of
May of that year. He shall'designate the name and sex of each child, and the date

of its birth; the number of- weeks it has attended school during the school year, its’

post office address, and such ozﬁ_. information as the superintendent of public in-
struction shall desire. Parents or guardians may be required to verify as to the cor-
rectness of this report. He shall also list separately all ((defective)) persons with
handicapping conditions between the ages of ((four)) three and twenty and give
such information concerning them as'may be required by the superintendent of
public instruction. The board of directors may n:.v_ow additional persons and com-
- pensate the same to aid the u:ﬁa::»o:mn:» in carrying out such census.

(5) Make to the educational service district superintendent on or before the fif-
teenth day of October his annual report verified by affidavit upon forms to be fur-
nished by the superintendent of public instruction. It shall contain such items of
information as said superintendent of public instruction shall require, including the
following: A full and complete report of all children enumerated under m:«manzo:
{(4) above; the number of schools or mnvm_d:niu tainght during the year; the num-
ber of children, male and female, enrolled in the schoal, and the average daily at-
tendance; the number of tcachers employed, and their compensation per month; the
number of days school was . S:mr» during the past school year, and by whom; and
the number of volumes, if any, in the school district library; the number of school
houses in the district, and the value of them; and the aggregate value of all school

furniture and apparatus belonging to the m_mc._n” The superintendent .&_&_ woon on
file a duplicate copy of said report.

(6) Give such notice of all annual or special elections as otherwise required by

law; also give notice of the regular and special meetings of the board of directors.
(7) Report to the educational service district superintendent at the beginning of
each term of moroa z_o name of every Kuare. and their proposed: _o__wz. of 8_.3
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and mcvv_w. cach such teacher with school _.nmioa furnished by the educational
service district superintendent.
(8) Sign all orders for warrants ordered to be issued by the board of directors.
(9) Carry out all orders of the board of directors B»mo at BQ regular or special
Bnonnm - .

Sec. 31. Section 30.30.060, chapter 33, Laws of 1955 and RCW 30.30. omo are
each amended to read as follows:
~ Upon or before the return day any beneficiary of the trust may file his written
objections or exceptions to the account filed or to any action of the trustee or
trustees set forth therein. The court shall appoint either the legal guardian of a
bepeficiary, or a guardian ad litem to represent the interests of any such beneficiary
who is an infant or {(of-tmsound-mind-or-otherwisc-tegaity)) incompetent or dis-
abled to such an extent that he or she could not understand the accountin,

-or who is yet unborn or unascertained, and such beneficiary shall be bound by any
. action taken by such representative. Every unborn or unascertainable beneficiary

shall be concluded by any action taken by the court for or against any living bene-
ficlary of the same class or whose interests are similar to the interests of such un-
born or unascertainable beneficiary.

Sec. 32, Section 4, chapter 128, Laws of Gmw ex. sess, and RCW 48.21.150 are
each amended to read as follows:

Any group disability insurance contract or blanket disability insurance contract,
providing health care services, delivered or issued for delivery in this state more
than one hundred twenty days after August 11, 1969, which provides that coverage
of 2 dependent .child of an employee or other Eaacn_. of the covered group shall
terminate upon attainment of the limiting age for dependent children specified in
the contract shall also E.oSma in substance that attainment of such ._B_n:ﬁ age
shall’ not operate to terminate the coverage of such child while the child is and
continues to be both (1) incapable of self-sustaining employment by reason of
((montatretardation)) developmental disability or physical handicap and (2) chief-
ly dependent upon the employee or membe for support and maintenance, provided
proof of such incapacity and dependency is furnished to the insurer by the employ-
ec or member within thirty~one days of the child's attainment of the limiting age
and subsequently as may be required by the insurer, but not more-frequently than
annually after the two year period following the child's attainment of the limiting
age.

.Sec, 33. Section |, o:wEa_. 128, Laws of 1969 ex. sess. and RCW 48, 44,200 are
each amended to.read as follows:

‘An individual health care service plan 8:2»2 delivered or issued for delivery
in this state more than one hundred twenty days after August 11, 1969, which
‘provides that coverage of a dependent child shall terminate upon attainment of the
limiting age for dependent children specified in the contract shall also provide in
substance that attainment -of such limiting age shall not operate to terminate the
coverage of such child while the child is.and continues to be both (1) incapable of
self=sustaining employment by reason of ((mental-retardation)) developmental dis-

ability or physical handicap and (2) chiefly n_ovonmoi upon the subscriber for sup-
vo; and maintenance, provided proof of such incapacity and dependency is
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furnished to the health care service plan corporation by the subscriber within thir-
ty—one days of the child's attainment of the limiting age and subsequently as may
be required by the corporation but not more frequeritly than annually after the two
year period following the child's attainment of the limiting age.

Sec. 34. Section 2, chapter 128, Laws of 1969 ex. sess. and RCW 48.44.210 arc
each amended to read as follows: L .
" A group-health care service plan contract,”delivered -or issued for delivery in
this state more than one hundred twenty days after August 11, 1969, which pro-
vides that coverage of a dependent child of an employce or other memiber of the
covered group shall terminate upon attainment of the limiting age for dependent
children specified in the contract shall also provide in substance that attainment of
such limiting age shall not operate to terminate the coverage of such child while
the child is and continues to, be both (1) incapable of self-sustaining employment
by reason of ({mentatretardation)) developmental disability or physical handicap
and (2) chiefly dependent upon the employce or member for support and ‘mainte-
nance, provided proof of such incapacity and dependency is furnished to the health
care service plan corporation by the employee or member within thirty—one days of
the child's attainment of the limiting age and subsequently as may be required by
the corporation, but not more frequently than annually after the two year period
following the child's attainnient of the limiting age. -

Sec. 35. Section 13, chapter 174, Laws of 1913 as amended by section 13,
chapter 16, Laws of 1973 2nd ex. sess. and RCW 49.12.110 are each amended to
read as follows: R .

For any occupation in which 2 minimum wage has been established, the com-
mittee through its secrétary ‘may issue to an employer, a special certificate or per-
mit for an employee who is physically or mentally ((defective-or-crippied-by-ageor
otherwise)) handicapped to such a degree that he or she is unable to obtain em-
ployment in the competitive Jabor market, or to a trainec or learner not otherwise
subject to the jurisdiction of the apprenticeship council, a special certificate or per-
mit authorizing the employment of such employee for a wage less than the legal
minimum wage; and the committee shall fix the minimum wage for said person,
such special certificate or permit to be issued only in such cases as the committee
may decide the same is applied for in good faith and that such certificatc or permit
shall be in force for such lerigth of time as the said committee shall decide and de-
termine is proper. : . :

Sec. 36. Section 51.08.030, chapter 23, Laws of 1961 as last amended by sec-
tion 37, chapter 42, Laws of 1975-'76 2nd ex. sess. and RCW 51.08.030 are each
amended to read as follows: . ’

~ "Child" means every natural born child, posthumous child, stepchild, child le-
gally adopted prior to the injury, and dependent child in the legal custody and
control of the claimant, all while under the age of eighteen years, or under the age
of twenty-one years while permanently enrolled at a full time course in an accred-
jted school, and over the age of cighteen years if the child is a dependent ((invatid
child)) as a result of a physical, menta), or sénsory handicap. R

Sec. 37, Section 2, nr»_wo_. 4, Laws. of 1967 ex. sess. and RCW 70.10.020 are
each amended to read as follows: ‘
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ﬁ.o term "comprehensive community health center® as used in this chapter
shall mean a health facility housing community health, mental health, and ((men~
tatretardation)) developmental disabilities services.

Sec. 38, Section 4, chapter 4, Laws of 1967 ex. sess. and RCW 70,10.040 are
each amended ta read as follows: ’ i

Any application for federal or state funds to be used for construction of the
community health, mental health, or ((mentatretardation)) developmental disabil-
ities facility, which will be part of the comprehensive community health center as
defined in RCW 70.10.020, shall be separately processed and approved by the state
agency’ which has been designated to administer the particular federal or state
program involved. Any application for federal or state funds for a construction
project to establish a community health, mental health, or ((mentai-retardation))
developmental disabilities facility not part of a comprchensive health center shall .
be pracessed by the state agency which is designated to administer the particular
federal or state program involved. This agency. shall also forward a copy of the ap-
plication to the other agency or agencies designated to administer the program or
programs providing funds for construction of the facilities which make up a com-
prehensive health center. The agency or agencies receiving this copy of the appli-
cation:ghall have a period of time not to exceed sixty days in which to file a
statement with the agency to which the application has been submitted and to any
statutory advisory council or commiittee which has been designated to advise the
administering agency with regard to the program, stating that the proposed facility
should or should not be part of a comprehensive health center.

Sec. 39. Scction 5, chapter 4, Laws of 1967 ex. sess. and RCW 70.10.050 are
each amended to read as follows:

The several state agencies processing applications for the construction of com-
prehiensive health centers for community health, mental health, or ((mentatretars
datioir)) developmental disability “facilities shall cooperate to develop general
procedures to be used in implementing the statute and to attempt to develop appli-
cation forms and procedures which are as nearly standard as possible, after taking
cognizance of the different information required in the various programs, to assist
applicants in applying to various state agencies.

Sec. 40. Scction 1, chapter 82, Laws of 1967 -and RCW 70.83.010 are each
amended to read as follows:

It is hereby declared to be the policy of the state of Washington to make every
effort to-detect as -carly as feasible and to. prevent where. possible phenylketonuria
and other preventable heritable disorders leading to ((mentat-retardation)) devel-
opmenta) disabilities or physical defects.

Sec. 41, Section 9, chapter 142, Laws of 1973 st ex. sess. as Jast amended by
section 1, chapter 199, Laws of 1975 1st ex. sess. and RCW 71.05.040 are each
amended to read as follows:. ]

Persons who are ((ept N 0 )) develop-
mentally disabled, impaired by chronic alcoholism or drug abuse, or senile shall not
Be detained for evaluation and treatment or judicially committed solely by reason
of that condition unless such condition causes a person to be gravely disabled or as
a result of 2 mental disorder such condition exists that constitutes a likelihood of
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serious harm to self or oQon."‘.”Eﬂ.oﬁch. That a person shall not be subject to
the provisions of this chaptet if proceedings have been initiated under the provi-

sions of the Washington Uniform Alcoholism and Intoxication Treatment Act,
chapter 70.96A RCW. = ‘

Sec. 42. Section 71.06.010, chapter 25, Laws of 1959 as last amended by sec-
tion 65, chapter 292, Laws of 1971 ex. sess. and RCW 71.06.010 are each amended
to read as follows: L . : .

As used in this chapter, the following terms shall have the following meanings:

*Psychopathic personality® means the existence in any person of such heredi-

tary, congenital or acquired condition affecting the emational or volitional rather:

than the intellectual field and manifested by anomelies of such character as to
render satisfactory social adjustment of such person difficult or impossible.

*Sexual psychopath® means any person who is affected in 2 formof psycho-
neurosis or in 2 form of psychopathic personality, which form predisposes such
person to the commission of sexual offenses in a degree constituting him a menace
to the health or safety of others. : .

*Sex offense” means one or more of the following: Abduction, incest, rape, as-
sault with intent to commit rape, indecent assault, contributing to the delinquency
of a minor involving sexual misconduct, sodomy, indecent exposure, indecent liber-
ties with children, carnal knowledge of children, soliciting or enticing or otherwise
communicating with a child for immoral purposes, vagrancy involving immoral or
gexual misconduct, or an attempt to commit any of the said offenses. . .

*Psychopathic delinquent® means any minor who is psychopathic, and who is 2
habitual delinquent, if his delinquency is such as to constitute him a menace to the
health, person, or property of “himself or others, and the minor is not a proper sub-
ject for commitment to a state correctional school, a penal institution, to a state
school for the 233%&%333:3%%3& developmentally
disabled, or to a state hospital as a mentally ill person. ) . :

*Minor® means any person under eighteen years of age.

*Department” means department of social and health services.

*Court” means the superior court of the state of ‘Washington. .

*Superintendent” means the superintendent of a state institution designated for
the custody, care and treatment of sexual psychopaths or psychopathic delinquents.

Sec. 43. Section 71.12.455, chapter 25, Laws of 1959 and RCW 71.12.455 are
each amended to read as follows:

As used in this chapter, "establishment" and "institution® mean and jnclude
every private hospital, sanitarium, home, or other place receiving or caring for any
((insane;—aHeged—insane;)) mentally ill, or mentally incompetent person, or
alcoholic. ’

Sec. 44. Section 1, chapter 84, Laws of 1967 and RCW 71.28.010 are each
amended to read as follows:

Any county, or city within a county which is situated on the state boundaries is
authorized to contract. for mental health and/or ((rctardation)) develo mental dis-
abilities services with a county sitnated in either the states of Oregon or Idaho, lo-
cated on the boundaries of such states with the state of Washington.
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Sec,-45. Section 72.05.170, chapter 28, Laws of 1959 and RCW 72.05.170 are
cach-amended to read as follows:

The ((division)) department may provide professional counseling services to de-
linquent - ({(zmd-matadjusted)) children and their parents, consultative services to
communities dealing with problems of children-and youth, and may give assistance

“to law enforsement agencies by means of juvenile control officers who may be'se-

Jected from the field of police work.

Sec. 46, Section 72.06.050, chapter 28, Laws of 1959 and RCW 72.06.050 are
each amended to read as follows:

The.department shall cooperate with other departments of state government
and its poljtical subdivisions in the following manner:

(1) By disseminating educational information relating to the prevention, diag-
nosis and treatment of mental E:ommﬁﬂannﬂ*.&mo&gﬂﬁ*%s.
~ (2) Upon request therefor, by advising, public officers, organizations and agen-
cies interested in the mental health of the people of the state.

Sec. 47. Section 72.06.060, chapter 28, Laws of 1959 and RCW 72.06.060 are
each amended to read as follows:

The department is hereby authorized to establish and maintain psychiatric out-
patient.clinics at such of the several state mental institutions as the director shall
designate for the prevention, diagnosis and treatment of mental ilinesses, ((deft

tencics t ) and the services of such clinics shall be available to any cit-

e

“izen of the state in need thereof, when determined by a physician that such services

are :2. otherwise available, subject to the rules of the department.

Sec. 48. Section 72.23.070, chapter 28, Laws of 1959 as last amended by sec-
tion 11, chapter 199, Laws of 1975 lst ex. sess. and RCW 72.23.070 are each
amended to read as follows:

Pursuant to rules and regulations established by the department, & public or
private facility may receive any person whoisa suitable person for care and treat-
ment as mentally ill, or for observation as to the existence of mental illness, upon
the receipt of a written application’of the person, or others on his behalf, in ac-
cordance with the following requirements: Co

(1) In the case of a person eighteen years of age or over, the application shail
be voluntarily made by the person; .

(2) In the case of a person thirtecn’ years of age or under, the application may
be voluntarily made by his parents, or by the parent, ((conservator)) limited
guardian as authorized, guardian, or other person entitled to his custody, When
such person is more than thirteen years of age, such application must be accompa-
nied by the written consent, knowingly and voluntarily given, of the minor, All such
voluntary applications to a public agency- shall be reviewed by the county mental
health professionals, who shall submit a written report and evaluation with recom-
mendations to the superintendent of such facility to- which such application ig made
stating whether treatment is necessary and proper on a voluntary basis and .evalu-
ating the reasons for voluntary commitment. Such person’s condition and status
shall be reviewed by the, professional person in charge of the facilityor his designee
at least once each one hundred eighty days. A person under eighteen years of age
received into a public facility as a voluntary patient shall not be retained after he
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reaches eighteen years of age, but such person, upon reaching eighteen years of
age, may apply for admission into a public or private facility as a voluntary patient.

(3) No minor over thirteen’ years of age shall be involuntarily committed to a
state or private facility for care and treatment as mentally disordered, or for ob-
servation as to the existence of mental disorder, except in accordance with the fol-
lowing requirements: L ’

(a) The facility must be om&m& by .ihe department of social and health serv- .

ices to provide evaluation and trcatment to persons under cighteen years of age
suffering from mental disorders; PROVIDED, That a physically separate and sep-
arately operated portion of a state hospital may be designated as an evaluation and
tréatment facility: PROVIDED FURTHER, That a facility which is part of, or a
part of, or operated by, the department of social and health seryices or any federal
agency will not require certification. o ’

(b) A petition shall be fited with the juvenile court by the person's parent, par-
ents, ((conservator)) limited guardian as authorized, guardian, or by the juvenile
court itself. The petition ‘shall sct forth the reasons why commitment is necessary
and what alternative courses of treatment have been explored. The juvenile court

shall then conduct a hearing, at which the person under eighteen years of age shall’’

be represented by an attorney, to determine whether commitment is clearly in the
best interests of the person sought to be committed, and that no less restrictive al-
ternative exists: PROVIDED, ‘That, if in the opinion of the designated county
mental health professional 2 minor presents an imminent likelihood of serious harm
to himself or others, he may be temporarily detained for up to seventy—two hours
by a licensed facility pending petition 16 the juvenile court for further commitment.
(c) If the juvenile court determines that commitment is clearly necessary, it will
issuc an order approving such’ petition. If the juvenile court determines that a less
restrictive alternative is desirable, it may order that alternatives be followed. -
(d) If a person under the age of eighteen years is committed to a state or pri-
vate facility pursuant to this section, the juvenile court recommending commitment
shall require a report from the facility every one hundred eighty days that sets
forth such facts as the juvenile court may require. Upon receipt of the report, the
juvenile court shall undertake a review of the status of such person to determine
whether or hot it is still clearly in the best interests of the patient that he remain in
the facility. If the juvenile court determines that Turther commitment is not clearly
in the best interests of the patient, it shall order release upon such conditions as it
deems necessary. - : S
(¢) Every person under the age of eighteen shall have all the rights provided for
persons cighteen years of age or over under this chapter as now or hereafter
amended except those rights specifically modified by this section: PROVIDED,
That the juvenile court rathei than the superior court shall be responsible for any
proceedings. A voluntarily admitted minor over thirteen years of age shall have the
right to release on the next judicial day from the date of request unless a.petition is
filed in juvenile court by the professional person in charge of the facility or his
designec on the grounds that the juvenile is dangerous to himself or others or that
it would be in the best interests of the juvenile that he remain in- the facility. Fur-
thermore, should the ‘patient and his parent, parents, ((conscrvator)) limited
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uardian as authorized, or guardian both request his release, he shall be immedi-
-ately released unless the professional person in charge of the facility objects imme-~
diately in writing to the juvenile court on the grounds that the person is dangerous
to himself or others and that it would not be'in the patient's best interests fo be
released; Should this occur, the juvenile court shall hold a. hearing on the issue
within five judicial days and determine whether the person should be released.

(f) Nothing in this section shall prohibit the professional: person in charge of
the facility in which the person is being treated from releasing him at any time
when, in the opinion of said professional person, further commitment would no
‘Jonger be In the best interests of the patient.

Whenever a person is released by the professional person in charge of a facility
under this section, said person shall, in writing, notify the juvenile court which
committed the person for treatment. :

(4) In the case of a person eighteen years of age or over for whom a ((conser»
vator)) limited guardian or guardian of the person has been appointed, such appli-
cation shall be made by said ((conservator)) limited uardian or guardian, when so
authorized by proper court order in the ((conservatorship)) limited guardianship or
guardjanship proceedings. .

Sec. 49. Section 72.25.010, chapter 28, Laws of 1959 as amended by section 1,
chapter 78, Laws of 1965 and RCW 72.25.010 are each amended to read as
follows: . .

It shall be the duty of the ((di )) secrefary of the depart-
ment of social and health services, in cooperation with the United States bureau of
immigration and/or the United States department of the interior, to arrange for
the deportation of all alien sexual psychopaths, psychopathic delinquents, ((insant;
or-fectlemminded)) or mentally ill persons who are now confined in, or who may
hereafter be committed to; any state hospital for the sexual psychopath, psycho-
pathic-delinquent, ((insanc;or-fecblc-minded)) or the menfally ill in this state; to
transport such alien sexual psychopaths, psychopathic delinquents, ((insane;-orfeer
bie=minded)) or mentally ill persons to such point or points as may be designated
by the United States bureau of immigration or by the United States department of
the interior; and to give Written permission for the return of any resident of
Washington now 6r hereafter confined in a hospital for the sexual psychopath, psy-
chopathic delinquent, ((insanc;er-fecble=minded)) or the mentally ill in a territory-
of the United States or in a foreign country.’ Mentally ill person for the purposes of
this section shall be any person defined as mentally ill under RCW 72.23.010, as
now or hereaftér amended, B o CL o

Sec, 50. Section 72.25.020, chapter 28, Laws of 1959 as anicnded by section 2,
chapter 78, Laws of 1965 and RCW 72.25.020 are cach amended to read as
follows; . C

The ((director)) secretary shall also return all nonresident sexual psychopaths,
psychopathic delinquents, ((i 0 inded)) or mentally ill persons who
are now confined in or who may hereafter be committed to a state hospital for the
sexual psychopath, psychopathic delinquent, ((insane;-or—fecblo—r i )) or _the
meritally ill in this state to the states or state in which they may have a legal resi-
dence. For the purpose of facilitating the return of such persons the ((director))
secretary may enter into.a reciprocal agreéement with any other state for the mutual
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exchange of sexual psychopaths, psychopathic delinquents, ((insane;or—fecble=
minded)) or_mentally ill persons now confined in or hercafter committed to any
hospital for the sexual psychopath, psychopathic delinquent, ((insane; orfeehie=
1minded)) or_the mentally ill in one state whose legal residence is in the other, and
he may give written permission for the return of any resident of Washington now
or hereafter confined in a hospital for the sexual psychopath, psychopathic delin-
quent, ((insanc;-or-fecbte-minded)) or the mentally ill in anather state. Such resi-
dents may be returned directly to the proper Washington state institution withont
further court proceedings: wwos.vm_u. That if the superintendent of such institu-

 tion is of the opinion that the returned person is not a sexual psychopath, a psy-
chopathic delinquent, ((insane;- t )) or mentally ill person he may
discharge said patient: PROVIDED FURTHER, That if such superintendent
deems such person a sexual psychopath, a psychopathic delinquent, ((insanc;-or
fecbic-minded)) or mentally ill person, he shall file an application for commitment
within ninety days of arrival at the Washington institution. -~ .~ - o

. A person shall be deemed 1o be a resident of this state within the meaning of
this chapter who has maintained. his domiciliary residence in this state for a period
of one year preceding commitment to a.state institution without rectiving assist-
ance from any tax supported organization and who has not subsequently acquired a
domicile in anothér statet PROVIDED, That any period-of time spent by such
person while an inmate of a state hospital or state institution or while on parole,
escape, or leave of absence therefrom shall not be counted in determining the time
of residence in this or another state. ST

All expenses incurred in returning sexual psychopatbs, psychopathic delin-

quents, {(i n minded)) or mentally ill persons from this to another
state may be paid by this state, but the expense of returning residents of this state
shall be borne by the state making the return. Mentally ill person for the purposes
of this section shall be any person defined as mentally ill under RCW 72.23.010, as
now or hereafter.amended. - ... c

Sec. 51.-Section qn.nu.ouo..mgn»nn 28, Laws of 1959 as man..a& by section w.

follows: . :

For the purpose of carrying out.the provisions of this chapter the ((dircctor))
secretary may employ all help ‘necessary in arranging for and transporting such
alien and nonresident sexual psychopaths, psychopathic delinquents, ((insane;-or
fecble~minded)) or mentally ill persons, arid the cost and expense of providing such
assistance, and all expenses incurréd in effecting the transportation of such alien
and nonresident sexual psychopaths, psychopathic, delinquents, ((insanc;-orfeebie~
minded)) or mentally ill
purposc upon vouchers approved by the department. Mentally ill person for the
purposes of this section shall be any person defined as mentally ill under RCW 72-
:23.010, as now or hereafter amended. R

Sec. 52. Section 3, chapter’ 11, Laws of 1965 and RCW 72.29.010 are each
amended to read as follows: . .

After the acquisition of Harrison Memorial Hospital, the department of ((in~
stitutions)) social and health services is authorized to enter into contracts for the

fad0]
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repair or remodeling of the hospital to the extent they are necessary and reason~
able, in order to establish a multi-use facility for the mentally or physically ((defi«
tient)) handicapped or the mentally ill. The ((director—of—the—department—of
institutions)) secretary of the department of social and health services is anthorized
to determine the most fcasible and desirable use of the facility and to operate the
facility in-the manner he deems most bencficial to the mentally and physically
((defictent)) handicapped, or the ‘mentally ill, and is authorized, but not limited to
programs for- out-patient, diagnostic and referral, day care, vocational and educa-
tional scrvices to the community which he determines are in the best interest of the
state. .

Sec. 53. Section-1, chapter 18, Laws of 1967 ex. sess. and RCW 72.30.010 are

each amended to read as follows: oo

. The ((di i )) secretary of the department of social and health

services is authorized to utilize at the eastern state hospital, surplus physical facili-

ties as an institution for ((mentatty-deficient)) handicapped persons eligible for ad-

mission or admitted to a state institution. The institution authorized by this chapter
shall be known as the “Interlake School”.

Sec. 54, Section 2, chapter 18, Laws of 1967 ex, sess. and RCW 72.30,020 are
each amended to read as follows: . .

The ((di institutions)) secretary of the department of social and health
services is.authorized to designate and select such buildings and facilities and tracts
of land at the Eastern State Hospital, which are surplus to the needs of the de-
partment ((of-institutions)) for mentally ill persons, and which are reasonably nec-
essary and adequate for a school for ((mentaltydeficient)) handicapped persons.
The ({dit f—institations)) secretary shall also designate those buildings,
equipment and facilities which are to be used jointly and mutually by both the
Eastern Statc-Hospital and the Interlake School for ((mentatty-deficient)) handi-
capped persons.

Sec. 55. Section 3, chapter 18, Laws of 1967 ex. sess. and RCW 72.30.030 are
each amended to read as follows; .

The superintendent of the Interlake School for ((nrentalty—deficient)) handi-
capped persons shall be appointed by the ((director)) secretary and shall have such
administrative experience and possess such qualifications as shall be determined by
the state personnel board subject to the advice and approval of the ((director))
secretary.

Sec. 56, Section 72.33.020, chapter 28, Laws of 1959 as last amended by sec-
tion 1, chapter 246, Laws of 1975 1st ex. sess, and RCW 72,33.020 are each
amended to read as follows:

As used in this chapter, unless the context requires otherwise: )

(1) "Mental ((deficiency)) handicap® is a state of {(subnormat)) limited devel-
opment (( - Y- tsm)) in consequence of which the individual affected
is mentally incapable of assuming those responsibilities expected of the socially ad-
equate person such as self-direction, self-support and social participation.

(2) "Physical ((deficiency)) handicap” is a state of physical impairment ({of

_ the-human-organism)) in consequence of which the individual affected is physically
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incapable of assuming those respansibilities expected of the socially adequate per-
son such as self-direction, self-support and social participation. :

(3) *Parent" is the person or. persons having the legal right to custody of a child
by reason of kinship by birth or’adoption. ' )

(4) "State school” shall mean any residential school of the department estabr
lished, operated and maintained by the state of Washington for the education,
guidance, care, treatment and rehabilitation of .Rnﬁn»&%i%a?
cient)) handicapped persons as defined herein. ’ -

(5) *Resident of a state school” shall mean a person, whose ((mental-andfor
physicat-involvement)) handicapping condition requires the specialized care, treat-
ment and. educational instruction thersin provided, and who has been admitted
upon parental or guardian's or limited uardian's application, or found in need of
residential care by proper court and duly received. : A

(6) *Court" shall mean the superior court of the state of Washington.

(7) *((Divisien)) Department” shall mean the {(divisi i

SUCCESSOT, ;

sorvices—of-the)) department of ((institutions)) social and health services or its.

(8) *Resident of the state of Washington" shall mean a person who has ac-
quired his domicile in this state by continuously residing within the state for a pe-
riod of not less than one year before application for admission is’ made:
PROVIDED, That the residenée of an unemancipated minor shall be imputed from
the residence of the parents if they are living together, or from the residence of the
parent with whom the child resides, and if the parental rights and responsibilities
regarding & minor have been transferred by the court, then the residence of such
minor shall be imputed from the person to whom such have been awarded. - |
(9) "Superintendent” shall mean the superintendent of Lzkeland Village,
Rainier school and other like residential schools that may be hereafter established.
(10) "Custody” shall meéan immediate physical attendance, retention and
supervision. = : ' e
(11) "Placement” shall mean an extramural status for the resident's best inter-
ests granted after reasonable notice and consultation with the parents or guardisn
or limited guardian and such resident. o
(12) "Discharge” shall meéan the relinquishment by the state of all rights and

responsibilities it may have acquired by reason of the acceptance ».o_,wn.:mmmmo_..on
any resident. " . ) )

(13) "Residential Ewo.naowﬁ. is any out-of-home placement providing domicil-

jary type care among other services for which the state makes payment in whole or

in part including, but not limited to, state residential schools, group homes, group
training homes, boarding homes and nursing homes, but does not include place-

ment in a state juvenile or adult correctional facility without consultation as pro-

vided for in RCW 72.33.160.° :
(14) "Domiciliary care services” shall mean the furnishing.of necessary room,
board, laundry, clothing, housekeeping, and other personal care services.

(15) *Secretary” means ‘the sccretary of social and health services or his
designee. '

Sec. 57. Section 2, chapter 246, Laws of 1975 1st ex. sess. and RCW 72.33.125
are cach amended to read as follows: .
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(1) Ia.order to provide ongoing points of contact with the ((mentalty-deficient

3 ficient)) handicapped individual and his family so that they
may have a place of entry for state services and return to the community as the
need may ‘appear; to provide a. link between those individuals and services of the
community and state operated services so that the individuals with ((mentat-or
physicat-deficiencics)) handica ine conditions and their families may haye access
to the facilities best suited to, them throughout the life of the individual; to offer,
viable alternatives to state residential school admission; and to encourage the
placement of persons from state residential schools, the secretary of social and
‘health services or his designee, pursuant to rules and regulations of the department,
shall receive applications of persons for care, treatment, hospitalization, support,
training, or rehabilitation provided by state programs of services for the ((mentaily

. i chictent)), handicapped. Written applications shall be submitted
in accordance with the following requirements: ,

(a) In the case of a minor person, the.application shall be made by his parents
or by the parent, guardian, Jimited guardian where so authorized, person or agency
legally entitled to custody, which application shall be in the form and manner re-
quired by the department; and -

(b) In the case of an adult person, the application shall be made by such per-
son, by his ((parents; 2 3)) or her guardian, or limited guardian where
so authorized, or agency legally entitled to custody, which application shall be in
the form and manner required by the department. - .

(2) Upon receipt of the written application the secretary shall determine if the
individual to receive services has a ((mrent 1 tea it
©y)) handicapping condition as defined in RCW 72.33.020 qualifying him for serv-
jces. In order to determine eligibility for services, the secretary may require 2
supporting affidavit of a physician or & clinical psychologist, or one of each profes-
sion, certifying that the individual is (( i ient))
handicapped as herein defined. ) : :

(3) Alter determination of eligibility because of (7

ciency)). 2_handicappin condition, the secretary shall determine ‘the 50038.3.

- services to be provided for the individual, Individuals may be temporarily admitted,

for a period not to exceed thirty days, to departmental residential facilities for ob-
servation prior to determination of needed .R_.ionr where such observation is nec-
essary to determine the extent and necessity of services to be Eoﬁm&. '

Sec. 58. Section 72.33.130, chapter 28, Laws of 1959 as amended by section 3,
chapter 246, Laws of 1975 1st ex. sess. and RCW 72.33.130 are each amended to
read ag follows: . A

In'the cvent a minor person under the age of eighteen years shall be found un-
der the juvenile coust law to'be *dependent® or "delinquent” and ((mentatly

rdfor t ient)) handicapped as herein defined, and that placement for
care, .m._.ﬁoav.. treatment, or education in a state school is to the minor's welfare,
the secretary shall receive such minor upon commitment from the superior court
pursuant to such terms and conditions as may therein be set forth for placement by
the department in a.facility most appropriate to his needs, subject to the provisions
of RCW 72.33.070. - -
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See. 59. Section 11, chapter 246, Laws of 1975 15t ex, sess. and RCW 72.33-
.165 are each amended to read as follows:

The secretary of social and health services is authorized to make payments for
nonresidential services which exceed the cost of caring for an average individual at
home, and which are reasonably necessary for the care, treatment, maintenance,
support, and training of (( ¢ 3 jent)) handicapped per-
sons, upon application pursuant to RCW 72.33.125. The departmeént shall adopt
rules and regulations determining the extent and type of care and training_for

_which the department will pay all or a portion of the costs.

Sec. 60. Section 72.33.170, chapter 28, Laws of 1959 as amended by section 7,
chapter 246, Laws of 1975 1st ex. sess. and RCW 172,33.170 are each amended to
read as follows: L . :

Whenever in the judgment of the secretary a person no longer needs the serv-

jces provided by the department for 23«3%%%%& hand-
icapped persons, he or she may be discharged From services after reasonable notice

and consultation with the person to be discharged and any available parent, guard-
jan, limited guardian, or other court appointed personal representative. .

Sec. 61. Section 72.33.240, chapter 28, Laws of 1959 as last amended by sec-
tion 10, chapter 246; Laws of 1975 1st ex. sess. and RCW 72.33.240 are each
amended to read as follows: -~ :

Any parent ((er)), guardian, limited enardian, or other court appointed per-
sonal representative feeling aggrieved by an adverse decision pertaining to, admis-

sion, placement, or discharge of his ward may apply to the secretary in writing
within thirty days of notification of the decision for a review and reconsideration-of
 the decision. An administrative hearing shall be held within ten days from the date
of —.on.nmvn of the written request for review. In the event of an ::?3.350 ruling by
the secretary, such parent ((or)), guardian, limited guardian, or other court a
pointed personal representative may institute proceedings in the superior court of
the state of Washington in the county of residence of such- parent or guardian,
otherwise in Thurston county, and have such decision reviewed and its correctness,
reasonableness, and lawfulness decided in an appeal heard as in initial proceeding
on an original application. Said parent ((er)), guardian, limited guardian, or other
court appointed personal representative shall have the right to appeal from the de-

cision of the superior court to the supreme court or the court of appeals of the state
of Washington, as in civil cases.

Sec. 62. Section 72.33.040, chapter 28, Laws of 1959 as amended by section 3,
Mrm_xo.. 56, Laws of 1969 and RCW 72.33.040 are each amended to read as
ollows: CE . .

The superintendent of a-state school appointed after June 12, 1957 shall be a
person of good character, ((o i ™ i 7))
and cither a physician licensed to practice in the state of Washington or has at-
tained a minimum of a master's degree from an accredited college or university in
psychology, social science, or education, and in addition shall have had suitable ex-
pericnee in an administrative or professional capacity in the residential care, treat-.
ment and training of ((mentalty-deficient)) handicapped persons. -
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‘The superintendent shall have custody of all residents and -control of the medi-

cal, educational, therapeutic and dietetic treatment of all persons resident in such

state school: PROVIDED, That the superintendent shall cause surgery to be per-

formed on any resident only upon gaining the consent of a parent ((or)), guardian,,
or limited guardian as authorized, except, if after reasonable effort to focate the
parents ((or)), guardian, or limited guardian as authorized, and the health of such

resident is certified by ‘the attending physician to be jeopardized unless such sur- -

gery is performed, the required consent shall not be necessary. .
The-superintendent shall have control of the internal government and economy

“of the state school and shall appoint and direct all subordinate officers and em-

ployees; PROVIDED, That the powers and duties conferred upon the superinten-
dent shall be subject to the rules and regulations of the department and the state
personnel board. . - )

The superintendent shall have authority to engage the residents of the state

school in beneficial work programs but shall not abuse such therapy by excessive

hours or for purposes of discipline or punishment.

Sec. 63. Section 72.33.070, chapter 28, Laws of 1959 and RCW 72.33.070 are
each amended to read as. follows: )

The. department of ((eaith)) social and health services shall determine by the
application of proper criteria the maximum number of ((children)) persons to re-
side in‘the residential quarters of the state schools and the superintendent shall ad-
here to_such standards unless written permission is granted by the department to
exceed. such rated capacities, - , :

Sec. 64. Section 72.33.080, chapter 28, Laws of 1959 and RCW 72.33.080 are
ecach amended to read as follows: - .~ : h .
- The department of ((public-assistance)) social and health services shall aid the
superintendents of the state schools in the placement of residents in suitable foster
homes, those to be assisted and the method thercof to be defined in a mutually ap-
proved-interdepartmental agreement. o

" See. 65. Section 1, chapter 251, Laws of 1961 as last amended by section 9,
chapter 71, Laws of 1974 ex. sess. and RCW 72.33.800 are. each amended to read
as follows:

The secretary of the department of social and health services is hercby author-

ized to enter into agreements with any person, or with any person, corporation or

association operating a day training center or group training home or a combina-
tion thereof approved by the department, for the payment of all, or a portion of the
cost of the care, treatment, maintenance, support and training of ((mentaily-re=
tarded-orother)) developmentally disabled persons. . )

For the purpose of RCW 72.33.800 through 72.33.820, as now or hereafter
amended, the terms "day training center™ and "group training home" shall have
the following meanings: i

(1) "Day training center” shall mean a facility equipped, supervised, managed
and operated at least three days per week by any person, association or corporation
on a nonprofit basis for the day-care, treatment, training and maintenance of
((mrerttatty-retardedor-other)) developmentally disabled persons, and approved in

_accordance with RCW 72.33.800 through 72.33.820, as now or hereafter amended,

[345]




Ch. 80 WASHINGTON LAWS, 1977 lst Ex. Sess.

and the standards of the department of social and health services as sct forth in the
rules and regulations promuigated by the secretary. '

(2) "Group training home" shall mean a Tacility equipped, supervised, managed
and operated on a full time basis by any person, association or corporation on a
nonprofit basis for the full time’ care, treatment, training and maintenance of
({mentalty-retarded-orother)), developmentally disabled persons, and approved in
accordance with RCW 72.33.800 through 72.33.820, as now or hereafter amended,
and the standards of the department of social and health services as set forth in
rules and regulations promulgated by the secretary.

Sec. 66. Section 2, chapter 251, Laws of 1961 as last amended by section 10,
chapter 71, Laws of 1974 ex. sess. and RCW 72.33.805 are each amended to read
as follows: = : o .

All payments made by the secretary of the department of social and health
services pursuant to RCW 72.33.800 through 72.33.820, as mow or hercafter
amended, shall be, insofar as possible, supplementary to payments.to be made to 2
day training center or group training home or combination thereof by the ((parents

t fyre ther)) developmentally disabled persons
resident therein. Payments made by the secretary in accordance with the authority
of RCW 72.33.800 through 72.33.820, as now or hereafter amended, shall not ex-
ceed actual costs for the care, treatment, support, maintenance and training of any
((mentatlyretarded-or)) developmentally disabled person whether at a day training

center or group training homs or combination thereof or otherwise.

Sec. 67. Section 3, chapter 251, Laws of 1961 as amended by section 11, chap-
ter 71, Laws of 1974 ex. sess. and RCW 72.33.810 are cach amended to read as
follows: S . .

' Any person, corporation, or association may make application to the secretary
of the department of social and health services for approval and certification of the
applicant's facility as a day training center, or a group training home for ((men=
taltyretarded-or)) developmentally disabled persons or a combination of both. The
secretary may’ either grant or deny certification or, revoke certification previously
granted after investigation of the applicant's facilities, to ascertain whether or not
such facilities are adequate for the health, safety and the care, treatment, mainte-
nance, training and support of Mnﬁanaggm&dﬂvv developmentally disabled
persons, in accordance with standards as set forth in rules and regulations promul-
gated by the secretary. .

Sec. 68. Section 72.40.040, chapter 28, Laws of 1959 as amended by section 1,
chapter 39, Laws of 1969 and RCW 72.40.040 are each amended to read as
follows: o :

" The ((institutions)) schools shall be free to residents of the state between the
ages of six and twenty-one years, and who are ‘blind or deaf, or otherwise senso:
handicapped, and who are free from loathsome or contagious diseases: PROVID-
ED, That children under the age of six, who are otherwise n:»:mom may be admit-
ted to the ((institution)) school, if in the discretion of-the superintendent they are
proper ((subjects)) persons to receive the training given in the ((institution)) schoo
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and the ?&.Ea are adequate for proper care; education, and training: PROVID-
ED FURTHER, That students over the age of twenty-one years, who are other-
wise qualified may be retained at the ((institution)) school, if in the discretion of

Ch, 80

the superintendent in consultation with the faculty they are proper ((subjects))

persons 1o _...ono.?o further training given at the ((institution)) school and the facili-
ties are adequate for proper care, education, and training.

Sec. 69, Section 1, chapter 287, Laws of 1959 and RCW 72.70.010 are cach
amended to-read as follows: .

The Western Interstate Corrections Compact as. contained herein is hereby en-
acted into law and entered into on behalf of this state with any and all other states
legally joiriing therein in a form substantially as follows:

" WESTERN INTERSTATE CORRECTIONS COMPACT
. ARTICLE I——Purpose and Policy

The v.u..,a. states, desiring by common action to improve their institutional fa-
cilities and: provide programs of sufficiently high quality for the confinement, treat-
ment and rehabilitation of various types'of offcnders, declare that it is the policy of

each of the party states to provide such facilities. and programs on 2 basis of coop-
eration-with one another, thereby serving the best interests of such offenders and of
society. The purpose of this compact is to provide for tlie development and execu-
tion of such programs of cooperatiof for the confinement, treatment and rehabili-
tation of offenders. "~ . : '

" 'ARTICLE Il—Definitions
. As used in this compact, unless the context clearly requires otherwise:
"(a) "State” means a state of the United States, (( ite i) or,
subject to the limitation contained in Article VII, Guam. .
(b) *Sending state™ means a state party to this compact in which .conviction
was had. - . :
(c) "Receiving state’ means a state party 1o this compact to which an inmate is
sént for confinement other than a state in which conviction was had.
(d) "Inmate” means a male or female offender who is under sentence to or
confined in a prison or other. correctional institution. )
(¢) "Institution” means any prison, reformatory or other correctional facility
(& i ot citity)) except facilities for the mentally ill or
mentally ((defective))) handicapped in which inmates may lawfully be confined.

ARTICLE III—Contracts

(a) wu..nr party state may make one or more. contracts with any one or more of
the other party states for the confinement of inmates on behalf of a sending state in

institutions situated within receiving states. Any such contract shall provide for:

1. Its'duration. . .

2. Payments to be made to the receiving state by the sending state for inmate
maintenance, extraordinary medical and dental expenses, and any. participation in
or receipt by inmates of rebabilitative or correctional services, facilities, programs
or treatment not reasonably included as part of normal maintenance.
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3. Participation in programs of inmate employment, if any; the disposition or
crediting of any payments received by inmates on account thereof; and the credit-
ing of proceeds from or disposal of any products resulting therefrom. :

4. Delivery and retaking of .inmates.

5. Such other matters as may be necessary and appropriate to fix the obliga-
tions, responsibilities and rights of the sending and receiving states.

“(b) Prior to the construction or completion of construction of any institution or
addijtion thereto by & party state, any other party state or states may contract
therewith for the enlargement of the planned capacity of the institution or addition
thereto, or for the inclusion therein of particular equipment or structures, and for

the reservation of a specific percentum of the capacity of the institution to be kept

available for use by inmates ‘of the. sending state or, states so contracting. Any

sending state so contracting may, to the extent that monies are legally available
therefor, pay to the receiving state, a reasonable sum as consideration for such en-

largement of capacity, of provision of equipment or structures, and reservation of

capacity. Such payment may ‘be in a lump sum or in installments as provided in the
contract. . ’

(¢) The terms and provisions of this compact shall be a part of any contract
entered into by the authority of or pursuant thereto, and nothing in any such con-
tract shall be inconsistent therewith, -

ARTICLE IV—Procedures and Rights

(2) Whenever- the duly constituted judicidl or administrative authorities in 2
state party to this compact, and which has entered into a contract pursuant to Ar-
ticle III, shall decide that confinement in, or transfer of an inmate to, 2n institution
within the territory of another party state is necessary in order to provide adequate
quarters and care-or desirable in order to provide an appropriate program of reha-
bilitation or treatment, said officials may direct that the confinement be within an
institution within the territory of said other party state, the receiving state to act in

- that regard solely as agent for the ending state.

(b) The appropriate officials of any state party to this compact shall have ac-
cess, at all reasonable times, to any institution in which it has a contractual right to
confine inmates for the purpose of inspecting the facilities thereof and visiting such
of its inmates as may be confined in the institution. -

(c) Inmates confined in an institution pursuant to the terms of this compact
shall at all times be subject to the jurisdiction of the sending state and may at any
time be removed therefrom for transfer to & prison or other institution within the
sending state, for transfer to another institution in which the sending state may
have a contractual or other right to confine inmates, for release on probation or-
parole, for discharge, or for any other purpose permitted by the Jlaws of the sending
state; provided that the sending state shall continue to be obligated to such pay-
ments as may be required pursuant to the terms of any contract éntered into under
the terms of Article IIL "~ ™~ . N

(d) Each receiving state-shall provide regular reports to each sending state on
the inmates of that sending state in institutions pursuant to this compact including
a conduct record of each inmate and certify said record 1o the official designated by
the sending state, in order that each inmate may have the benefit of his or her
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record in -determining and altering the disposition of 'said inmate in accordance
with the law which may obtain in the sending state and in order that the same may
be a source of information for the sending state. ‘

(€) All inmates who may be confined in an institution pursuant to the provisions
of this compact shall be treated in a reasonable and humane manner and shall be
cared for and treated equally with such similar jnmates of the receiving state as
may be confined in the same. institution. The fact .of confinement in a receiving
state shall not deprive any inmate so confined of any legal rights which said inmate
would have had if confined in an appropriate institution of the sending state.

(f) Any hearing or hearings to which an inmate confined pursuant to this com-
pact. may be entitled by the laws of the sending state may be had before the ap-
propriate. authorities of the sending state, or of the receiving state if authorized by
the sending state. The receiving state shall provide adequate facilities for such
hearings_as may be conducted by the appropriate officials of & sending state. In the
event such hearing or hearings are had before officials of the receiving state, the
governing law shall be that of the -sending state and a record of the hearing .or
hearings as prescribed by the sending state shall be ‘made. Said record together
with any recommendations of the hearing officials shall be transmitted forthwith to
the official or officials before whom the hearing would have been had if it Had taken
place in the sending state. In any and all proceedings had pursuant to the provi-
sions of .nrmw subdivision, the officials of the receiving state shall act solely as agents
of the sending state and no final determination shall-be made in any matter except
by the appropriate officials of the sending state. Costs of records made pursuant to
this subdivision shall be borne by the sending state,

(2) Any inmate confined pursuant to this compact shall be released within the
territory of the. sending state unless the inmate, and the sending and receiving
states, shall agree upon release in some other place. The sending state shall bear
the cost of such return to jts terxitory. i

(h).Any inmate confined pursuant to the terms of this compact shall have any
and all rights to participatein and derive any benefits or incur or be relieved of any
obligations or have such .obligations modified or his status changed on account of
any action or proceeding in which he could have participated if confined in any
appropriate institution of the sending state located within such state. )

(i) The parent, guardian, trustee, or other person or persons entitled under the
Jaws of the sending state to act for, advise, or otherwise function with respect to
any inmate shall not be deprived of or restricted in his exercise of any power in re-
spect of any inmate confined pursuant to the terms of this compact.

ARTICLE V-—Acts Not Reviewable In Receiving State; Extradition

(2) Any decision of the sénding state in respect of any matter aver which it re-
tains jurisdiction pursuant to this compact shall be conclusive upon and not re-
viewable within the receiving state, but if at’ the time the sending state seeks to
remove.an inmate from an institution in the receiving state there is pending against
the inmate within such state any criminal charge or if the inmate is suspected of
having committed within such state a criminal offense, the inmate shall not be re-
turned without the consent of the receiving state until discharged from prosecution
or other form of proceeding, imprisonment or detention for such offense. The duly
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accredited officers of the mg&m_m state shall be permitted to transport inmates pur-

suant to this compact through any and al] states party to this compact &Soﬁ

interference. . : :

. (b) An inmate who escapes from an institution in which he is confined pursuant
to this compact shall be deemed a fugitive from the sending state and from the
state in which the institution is situated. In the case of an escape to a jurisdiction
other than the sending or recciving state, the Tesponsibility for institution of extra-
dition proceedings shall be that of the sending state, but nothing contained herein
shall be construed to prevent or m_.a.on» the activities of officers and agencics of any
jurisdiction directed toward the apprehension and return of an escapee. ’

ARTICLE VI--—Federal Aid

Any state vpnw to this compact may accept federal aid for use in connection
with an institution or program, the use of which is or may be affected by this com-
pact or any contract pursuant thereto and any inmate in a receiving state pursuant
to this compact may participate in any such federally aided program or activity for
which the sending and receiving states have made contractual provision; provided
that if such program or activity is not part of the customary correctional regimen
the express consent of the appropriate official of the sending state shall be required
therefor. : : S

ARTICLE VII—Entry Into Force

This compact shall enter’into force and become éffective and binding upon the
states so acting when it has been enacted into law by any two contiguous states
from among the states of Alaska, Arizona, California, Colorado, Hawaii, Idako,
Montana, Nebraska, Nevada, New Mexico, Oregon, Utah, Washington and
Wyoming. For the purposes of this article, Alaska and Hawaii shall be deemed
contiguous to each other; fo any and all of the states of California, Oregon and
Washington; and to Guam, Thereafter, this compact shall enter into force and be-
come cffective and binding as to any other of said states, or any other state contig-
uous to et least onc party state upon similar action by such state. Guam may
become party to this compact by taking action similar to that provided for joinder
by any other eligible party state and upon the consent of Congress to such joinder.
For the purposes of this article, Guam shall be deemed contiguous to Alaska,
Hawaii, California, Oregon and Washington. -

ARTICLE VIIl—Withdrawal and Termination

This compact shall continue in force. and remain binding upon a party state
until it shall have enacted a statute repealing the same and providing for the send-
ing of formal written notice of withdrawal from the compact to the appropriate.of-
ficials of all other party states. An actual withdrawal shall not take effect until two
years after the notices provided in said statute have been sent. Such withdrawal
shall not relieve the withdrawing state from its obligations assumed hereunder prior
to the effective date of withdrawal, Before the effective date of withdrawal, a with-
drawing statc shall remove to its territory, at its own expense, such inmates as it
may have confined pursuant to the provisions of this compact. ) .
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ARTICLE IX—Other Arrangements Unaffected

Nothing contained in this compact shall be'construed to abrogate or impair any
agreement or other arrangement which a party state may have with a non-paity
state for the confinement, rehabilitation or treatment of inmates nor to repeal any

other laws of a party state authorizing the making of cooperative institutional -

arrangements.

ARTICLE X—Construction and Severability
The ..v_.oimmonm of this compact shall be liberally construed and shall be sever-

able. If any phrase, clause, sentence or provision of this compact is declared to be

contrary to the constitution of any participating state or of the United States or the

" applicability thereof to any government, agency, person or circumstance is held

invalid, the validity of the remainder of this compact and the applicability thereof
to any government, agency, person or circumstance shall not be affected thereby, If
this compact shall-be held contrary to the constitution of any state participating
therein, the compact shall remain in full force and effect as to the remaining states
and in full force and effect as to the state affected as to all severable matters. -

Sec. 70. Section 1, chapter 172, Laws of 1967 and RCW 74.15.010 are each
amended to read as follows: ’

The.: purpose of chapter 74.15 RCW, RCW 74.32.040 through 74.32.055 and
74.13.031 is: . . )

(1) To safeguard the well-being of children, expectant mothers. and ((adult-re~
tarded)) developmentally disabled persons receiving care away from their own
homes; )

(2) To strengthen and encourage family unity and to sustain parental rights
and responsibilities to the end that foster care is provided only when a child's fam-
ily, through the use of all available resources, is unable to provide necessary care;

{3) To promote the development of a sufficient number and variety of adequate
child—care and maternity~care facilities, both public and private, through the co-
operative efforts of -public and voluntary agencies and related groups.

(4) To provide consultation to agencies caring for children, expectant mothers
or {(adutt-retarded)) -developmentally disabled persons in order to help them to
improve their methods of and facilities for care;

(5) To license agencics as defined in RCW 74.15.020 and to assure the users of

such agencics, their parents, the community at large and the agencies themselves.

that adequate minimum standards are maintairied by all agencies caring for chil-
dren, expectant mothers and ((adultretarded)) developmentally disabled persons. .

Sec. 71, Section 2, chapter 172, Laws of 1967 and RCW 74.15.020 are cach
amendeéd to read as follows: .

For. the purpose of chapter 74.15 RCW, RCW 74.32.040 through 74.32.055
and 74,13.031, and unless otherwise clearly indicated by the context thereof, the
following terms shall mean; ) N

(1) "Department” means the state department of ((public-assistance)) social
and health services; . .

(2) " ((Pircctor)) Secretary” means the ((director)) secretary of the state de-
partment of ((pubti i )) social and health services; -
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(3) "Agency" means any person, firm, partnership, association, corporation, or
facility which receives children, ‘expectant mothers or ((aduit-retarded)) develop~
mentally disabled persons for- contro), care or maintenance outside their own
homes, or which places, arranges the placement of, or assist: in the placement of
children, expectant mothers or ((zdult-retarded)) developmentally disabled persons

for foster care or placement of children for adoption, and shall include the foliow-

ing irrespective of whether there-is compensation to the agency or to the children,
expectant mothers or ((xduit-retarded)) developmentally disabled persons for serv-
jces rendered: - ’

(a) "Group-care facility" means an agency which is maintained and operated
for the care of a group of children on a twent, —four hour basis;

(b) "Child-placing agency" means an agency which places -a child or children
for temporary care, continued care, or for adoption; C

.(¢) "Maternity service” meais an agency which provides or arranges for care or
gervices to expectant mothers, before or during confinement, or which provides care
as needed to mothers and their infants after confinement; ’

(d) "Day-care center" means an agency which regularly provides care.for a
group of children for periods of less than twenty-four hours; and

(¢) "Foster~family home® micans an agency which regularly provides care dur-
ing any part of the twenty-four hour day to onc or more children, expectant moth-
ers or ((aduitretarded)) developmentally disabled persons in the family abode of
the person or persons under whose direct care and supervision the child, expectant
mother or ((aduit-retarded)) developmentally disabled person is placed.

*Agency” shall not include the ?:oism“.

() Persons related by blood or marriage to the-child, expectant mother or
((aduitretarded)) developmentall disabled persons in the following degrees: Par-
ent, grandparent, brother, sister, stepparent, stepbrother, stepsister, uncle, aunt,
and/or first cousin; e : :

(b) Persons who are legal guardians of the child, expectant mother or {(aduit
retarded)) developmentally disabled persons;

(c) Persons who carc for a neighbor's or friend's child or children, with or
without compensation, where the person does not engage in such activity on a reg-
ular basis, or where parents-on a mutually 8ovn_.u,m<n ‘basis exchange care of one
another's children, or persons who have the care of an exchange student in- their
own home; S , ’

(d) Nursery schools or kindergartens which are engaged primarily in educa-
tional work with preschool children and in which no child is enrolled on a regular
basis for more than four hours per day; . T

(¢) Schools, including boarding schools, which are engaged primarily in educa-
tion, operate on a definite school year schedule, follow a stated academic curricu-
lum, accept only school-age children and do not accept custody of children;

(f) Seasonal camps of three months' or less duration engaged primarily in rec-
reational or educational activitics; ' c

(g) Hospitals licensed pursuant to chapter 70.41 RCW when performing func-

tions defined in chapter 70.41 RCW, nursing homes licensed under chapter 18.51

RCW and boarding homes licensed under chapter 18.20 RCW;
(h) ‘Licensed physicians of Jawyers; )
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(i) Facilities providing care to children for periods of less than twenty—four
hours whose parents remain on the premises to participate in activities other than
employment; . ‘

(j) Facilities approved and certified under RCW 72.33.810; .

(k) Any agency having been in operation in this stdte ten years prior to June 8,
1967 and not seeking or accepting moneys or assistance from any state or federal
agency, and is supported in part by an endownient or trust fund. -

(4) "Requirement” means any rule, regulation or standard of care to be main-
tained by 4n agency. . . .o

Sec. 72. Section 3, chapter 172, Laws of 1967 and RCW 74.15.030 are each
amended to read as follows: T

+e  The director shall have the power and it shall.be his duty: . '

(1) In-consultation with the child welfare and day care advisory committee, and
with the advice and assistance of persons representative of the various type agencies
to be licerised, to designate categories of facilities for which separate or different
requirements 'shall be developed as may be appropriate whether because of varia-
tions in the ages; sex and other characteristics of persons served, variations in the
purposes -and services offered or size or structure of the ageficies to be licensed
hercunder, or because of any other factor relevant thereto, = -

(2) In consultation with the child welfare and day care advisory committec, and
with the advice and assistance of persons representative of the various type agencies
1o be licerised, to adopt and publish-minimum requiements for licensing applicable
10 cach of the various categories of agencies to be licensed.

“The minimum requirements shall be limited to: .

(a) The size and suitability of a facility and the plan of operation for carrying
out the purpose for which an applicant secks a license; )

(b) The character, suitability and competence of an agency and other persons
associated with -an -agency directly responsible. for the care and treatment. of chil-
dren, expectant mothers or ((2duttretarded)) developmentall disabled persons;

(c) The number of qualified persons required to render the type of care and
treatment. for which an agency sceks a license; )

(d) The safety, cleanliness, and gencral adequacy of the premises to provide for

- the comfort, care and well-being of children, expectant mothers or ((adultretard=
ed)) developmentally disabled persons; ‘

(¢) The provision of necessary care, including food, clothing, supervision and
discipline; physical, mental and social well-being; and educational, recreational and
spiritual opportunitics for those served; -

(f) The financial ability of an agency to comply with ‘minimum requirements
established: pursuant to chapter 74.15 RCW, RCW 74.32.040 through 74.32.055
and 74.13.031; and - - ’

{g) The maintenance of records pertaining to the .admission, progress, health
and discharge of persons served. A .

(3) To issue, revoke, or deny licenses to agencies pursuant to chapter 74.15
RCW, RCW 74.32.040 through 74.32.055 and 74.13.031. Licenses shall specify
the category of care which an agency is authorized to render and the ages, sex and
.number of persons to be served; :
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. (4) To prescribe the procedures and the form and contents of reports necessary
for the administration of chapter 74,15 RCW, RCW 74.32.040 through 74.32.055
and 74.13.031 and to require regular reports from edch licensee; .

(5) To inspect agencies periodically to determine whether or not there is com-
pliance with chapter 74.15 RCW, RCW 74.32.040 through 74.32.055 and 74.13-
,031 and the requirements adopted hereunder; . ,

(6) To review requirements adopted hereunder at least every two years and to
adopt appropriate.changes after consultation with the child welfare and day care
advisory committes; and . ) .

(7) To consult with public and private agencies in order to help them improve
their methods and facilities for the care of children, expectant mothers and ((aduit
" retarded)) developmentally disabled persons. : T

Sec. 73, Section 9, chapter 172, Laws of 1967 and RCW 74.15.090 are each
amended to read as follows: . )

1t shall hereafter be unlawful for any agency to receive children, expectant
mothers or ((2duttretarded)). developmentall disabled persons for supervision or
care, or arrange, for the placement of such persons, unless such agency is licensed
as provided in chapter 74.15 RCW, RCW 74.32.040 through 74.32.055 and
74.13.031. R N : N T
. Sec. 74. Section 11, chapter 115, Laws of .1895 as amended by .section 57,
chapter 292, Laws of 1971 ex. sess. and RCW 85.06.110 are cach amended to read

as follows:.  © . S o

. A summons stating briefiy the objects of the petition and containing a descrip-
tion of the land, real estate, premises or .property sought to be appropriated, and
those which it is claimed to be benefited by such improvement, and stating the
court wherein said petition ig filed, the date of the filing thereof and when the de-
fendants are required to appear (which shall be ten days, exclusive-of the day of
service, if served within the county in which the petition is' pending, and if in any
other county, then twenty days after such service, and if served by publication, then

within thirty days from the date of the first publication), shall be-served on each °

and every person named therein as owner, encumbrancer, tenant or otherwise in-
terested therein. Said summons must be subscribed by the commissjoners, or their
attorney, running in the name of the statc of Washington and directed to the de-
fendants; and service thercof ‘shall be: made by delivering-a copy-of such summons
to each of the persons or parties 5o named therein, if a resident of the state, or in
case of the absence of such person or party from his or her usual place of abode, by
leaving a copy of such notice at his or her usual place of abode, or in case of a
foreign corporation, at its principal place of business in this state with some person
of more than sixteen years of age; in case of domestic corporations, said service
shall be made upon the president, secretary or other director or trustee of such
corporation; in case of persons under eighteen years of age, on their guardians; or
in case no guardian shall have u.o._mn appointed, then on the person who has the care
and custody of such person; in the case of ((idiots; tes-ori )) mentally ill
or mentally incompetent persons, on their guardian or limited guardian; or in case
no guardian or limited guardian shall have been appointed, then on ((the)) such
person and on the person in whose care or charge ({they-are)) such person is found.
In case the land, real estate, premises or other property sought to be appropriated,
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or which:it is claimed will be benefited by such improvement, is state, tide, school
or county land, the summons shall be served on the auditor, of the county.in which
" the land;. real estate, premises or other property sought to be appropriated, or
which it is claimed will be beriefited, is situated. In all cascs where. the owner or
person claiming an interest in such real or othér property is a nonresident of this

. " state, or where the residence of such owner or person is unknown, and an affidavit
3 of one or more of the'commissioners of said district shall be filed that such owner

or person is-a nonresident of this state, or that after diligent inquiry his residence is
.unknown or cannot be ascertained by such deponent, service may be made by pub-
lication thereof in a newspaper published in the county where such lands are situ-
ated, once a week for three successive weeks; and in case no newspaper is. published
in such County, then such publication may be had in 2 newspaper published in the
-+ county nearest to the county in which lies the land sought to be appropriated, or
which it is claimed will be benefited by said improvement. Such publication shall be-
deemed service upon each nonresident person or persons whose fesidence is un-
known, Such summons may be served by any competent person cighteen years of
age or over. Due proof of service of such summons by affidavit or publication shall
be filed -with the clerk of such court before the court shall proceed to hear the
matter, Want of service of such notice shall render the subsequent proceedings void
as. to the person not served; but all persons or parties having been served with
summeons as herein provided, either by publication or otherwisc, shall be bound by

.x the subsequent proceedings. In all cases not otherwise provided for service of no-

" tice,.order and other papers in the proceedings authorized by this chapter may be
made as the superior court, or the judge thereof, may direct: PROVIDED, That
personal 'service upon any party outside. of the state shall be of like effect as service
by publication. . . . _

* mno.....va. Section 18, chapter 117, Laws of 1917 and RCW 90.03.150 are cach
amended {o read as follows: -

Whenever any defendant in any proceeding instituted under this chapter is an
infant, ((inss i ' feati

¢ : iterm)) or an alleged incompetent or disabled per-
son_for whom the court has not yet appointed ecither a_guardian or a limited
guardian, the court sha 1 appoint 2 guardian ad litem for such minor or alleged in-
competent or disabled defendant. - .

NEW SECTION. Sec. 76, If any provision of this 1977 amendatory act, or its
application to any person or circumstance is held invalid, the remainder of the act,
or the application of the provision to other persons or circumstances is not affected.

Passed the. Senate May 4, 1977. .

. ‘Passed the-House May 16, 1977. ’ S :
- Approved by the Governor May 24, 1977, with the exception of sections 17, 18,

19 and 20 which are vetoed.,
Filed in Office of Secretary of State May 24, 1977. .

‘Note: Governor's explanation of partial veto is as follows:

Am refuining herewith, without my approval as to several sections, Substitute Senate
Bill-No. 2872 eatitled: .
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*AN ACT Relating to social and bealth services* :

In making much ‘needed revisions in the Jaw to eliminate language offensive to certain of our
citizens, the legislature has Inadvertently made substantiai changes in the law relating: to

iage by repealing, in sectl 17, 18,19 and 20 of this bill, the basic prohibitions to be
act forth by affidavit of persons desiring to marry. "These alicrations go far beyond the intent
of this E.: and should be given close attention by the Aegislature at same future date.

" For the foregoing reasons, 1 have determined 10 vets sections 17, 18, 19, and 20, With
the exception of those sections, 1 have approved the remainder of Substituts Senate Bill No.
L7 A R

. e et

! CHAPTER 81 o

‘. [Senats Bill No. 2014] '

o INDIANS .

AN ACT Relating to Indians; ameading section 95, page 117, Laws of 1854 as Jast amended by section
1069, Code of 1881 and RCW:10.52.020; amending section 1, chapler 177, Laws of 1903 and
RCW 27.28.010; amending section 1, chapter 187, Laws of 1925 ex. sess. a3 amended by section 1,
chapter 35, Laws of 1973 and RCW 27.32.010; repealing section 29.85.150, chapter 9, Laws of
1965 and m.na..x 29.85.150; and %:uw section 2, page 500, Laws of 1890 and RCW 64.20.020.

Be it enacted by the ._\ommm_»nm_.o of the State of Washington:
Secfion 1. Section 95, page 117, Laws of 1854 as last amended by section 1069,
Code of 1881 and RCW 10.52.020 are each amended to read as follows: .
Witnesses' competent to testify in civil cases shall be competent in criminal

-prosecutions, but yegular physicians or surgeons, clergymen or priests, shall be

protected from testifying as to confessions, or information received from any de-
fendant, by virtue of their profession and character((7-ndians-shait-be-competent

beadefendant)).

Sec. 2. Section 1, chapter 177, Laws ongwounamﬂniu.\bw.oswuo ounv
amended to read as follows: ; : .

The Washington state historical society, a corporation existing under the laws

of the state of Washington, be and the same Wronogﬂo»n&gn::aaoon .”rn
state for the intent and purposes hereinafter mentioned, viz.: . :

It shall be the duty of the said society -

(1) To collect books, maps, charts, papers, and materials illustrative of the his-
tory of this state, and of its progress and development.

(2) To procure from pioncers authentic narrative of their experiences and of
incidents relating'to the early settlement of this state, g

(3) To gather data and- information concerning the origin, history, language,
and customs of ((our)) native Indian tribes. .

(4) To procure and purchase boaks, papers.and pamphlets for the several de-
partments of its collections; climatic, health ind mortuary statistics, and such other
books, maps, charts, papers.and materials as will facilitate the investigation of the
historical, scientific and literary subjects. , ’

(5) To bind, shelf, store and safely keep the unbound books, documents, manu-
scripts, pamphlets and ncwspaper files now or bereafter to come into its possession.

(6) To catalogue the collections of said society for the convenient reference of
persons having occasion to consult same., ) )
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(7N To prepare biennially for publication a.report of its collections and such
other matters relating to.the work of the society as may be uscful to the state and
the people thereof. . A .

(8) To-keep its rooms open at all reasonable hours of business days for the re-
ception of citizens and visitors without charge. :

Sec. 3. Scction 1, chapter 187, Laws of 1925 ex, sess. as amended by section 1,
chapter 35, Laws of 1973 and RCW 27.32.010 ar¢ each amended to read as
follows: =~ ° . : . .

The Eastern Washington state historical society, a corporation existing under
the laws,of the state of Washington, be and the same is hereby created a trustee of

the state of Washington for the intent and purposes hereinafter mentioned:

-+ 1t shall be the duty of the said society

{1) ‘To collect books, maps, charts, papers and mateérials illustrative of the his-
tory of this state, andof its progress and development. .

(2) To procure from pioneers authentic narrative of their experiences and of
incidents relating to the early settlement of this state. .

(3) To gather data and information concerning the origin, history, language,
and customs of ({our)) native Indian tribes. : . :

(4) To.procure and purchase books, papers and pamphlets for the several de-
partments of its collections, climatic, health and mortuary statistics, and such other
books, maps,. charts, papérs and materials as will facilitate the investigation of the
pistorical, scientific and literary subjects. - . )

(5) To bind, shelf, store and safely keep the unbound books, documents, man-
useripts, pamphlets and newspaper files now or hereafter to come into its
possession. - ’

(6) To catalogue the collections of said society for the convenient reference of
persons having occasion to consult same. ’ )

(7) To prepare, biennially for publication a report of its collections and such
other matters relating to the work of the society as may be useful to the state and

~ people thereof. .

(8) “To kecp its rooms opent at all reasonable hours of business days for the re-
ception of citizens and visitors, without charge. - - ) ’

(9) ~To develop, purchase, and acquire through gift, loan, or otherwise, collec-
tions of history and art, which through exhibit and exhibition, will promote a better
understanding of the cultural development of the state, and to otherwise encourage
the application.of history and art.

NEW SECTION. Sec. 4. The following acts or parts o..nn»:_,nnvnr 3@3?&

(1) Section 29.85.150, chapter 9, Laws of 1965 and RCW 29.85.150; dn
(2) Section 2, page 500, Laws of 1890 and RCW 64.20.020.

Passed the Senate March 14, 1977,

“Passed the House May- 16, 1977.

Approved by the Governor May 26, 1977.

.Filed in Office of Secretary of State May 26, 1977.
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. a__”_- -.muw_.wu RCW; snd repealing sectlon 8, chapter 95, Laws of 1973 1st ex. sess, and RCW

Beit enacted by the Legislature of the State of Washington:

~Sectlon 1. Section 1, chapter 95, Laws of 1975 Ist ex, scss. and RCW 11.88-
005 are each amended 1o read as foliows:
1t is the intent and purpose of :.n legisiature to recognize that Q%&
nl.ht-.... devel P ..~ Aienhl -. and-other 1t 2 b.& ...< 2 £ .wv dis-
abled persons havo special and unique abilities and competencies with varying
degrees of disability. )
Such persons must be legally protected withaut the necessity for determination
of total Incompetency and without the attendant deprivation of clvil and legal
rights that such a determination requires.

Sec. 2. Section 11,88,010, chapter 145, Laws of 1965 as amended by section 2,
chapter 95, Laws of 1975 Ist ex. sess. and RCW 11,88.010 arc each amended to
read as follows; . ,

(1) ‘The superior court of each county shall have power to appoint guardians for
the persons and estates, or either thereol, of | petent p {(resid the
county)), and guardians for the estates of all such persons who are nonresidents of
the state but who have property In such county needing care and attention,

- An-*Incompetent” is any person who Is elther; :

* (a) Under the age of majority, as defined in RCW 11.92.010, or

(b) Incompetent by reason of {(insanity;)) mental illness, {(memat-retardas
tion)) developmental disability, senllity, habitual drunkenness, éxcessive use of
drugs, or other mental ncapacity, of cither managing his property or caring for
himself or both.

(2) The superior court for cach county shall have power to appoint limited
guardizns for the persons and estates, or elther thereof, of disabled persons, who by
reason of their disability have need for protection and assistance, but Who cannot
be found to be fully incompetent, upon investigation ((by-the-court-or-any-agency

3ot ot deel poadadabynethy 1
jomtiy ! 1 oy-the

et 2 x brard—f:
et 00ATG AN Tetardationvvara—(or

county-socix

such-persorrresides)) as provided by RCW 11.88.090 a3 now or hereafler amended,
After considering all evidence presented as a result of such investigation, the court
shall impose, by order, only such specific limitations and -disabilitics on 1 disabled
person 1o be placed under a Hmited guardianship as the court finds necessary for
such person's protection and assistance, A person shall not be presumed to be in-
compelent nor shall a person lose any legal rights or sufler any legal disabilitics as
the result of being placed under a limited guardianship, except ds to those rights
and disabilitles specifically set forth in the court order establishing such s limited
guardianship. In addition, the court order shall state the period of time for which it
shall be applicable, :

For the purposes of chapters 11.88 and 11.92 RCW the term *disabled person”
((inctudes-but-is-not-Hmited-toran-tndividual-who-is mentaly-retarded-mentaily
il-devetopmentatty-disabled;-or-isgravely-disabled)) means an individual who is in
néed of protection and assistance by reason of mental iliness, developmental disa-

bility. senility. habilual drunkenness, excessive use of drugs, or other mental inca-

. : [ 1142)

B nn...ca wherein the 8

.u .. cither the count: wherein such _3:2:2_._.._32&

. (3) Venue for

lleged incompetent of

eson is 8 resident of & state Institution for develo

county wherein a parent of the alleged incom tent or disabled

p 963 &s amended by section 4,
11.88.030, chapter 145, Laws of 1
nr-w_ono_.. me—ow-_‘_%-:oq 1975 1st ex. sess. and RCW 11.88.030 are cach amended to
\ f
qn-._»b-sw__%ﬁ—ao:& person or entity may filea ?E_o:._,o_. _zwﬂ ..__Mvmﬂ.,:.._ﬂhm—mom_
Himsell or some other qualified person, teust company, nations a.n o
az_.:_oz authorized In RCW 11.88.020 as now or hereaflter & e o
M“_.-ﬂ_-__ or limited guardian of an incompetent of disabled person. A pe
ianshi d guardianship shall state:
w:-ﬂﬂww“:m.wm_.ﬁ._ﬂman age, residence, and post office address of the {ncompetent
\ W
* .»MMMWWWW_ mma.ﬂ_.n nature of his alleged incompetency in accordance with wn.
:.»w.AW%W {c) The approximate value and description of his _._.o?ﬂm.n”._”mﬁm.an
-&A.Moavo_.nzo__. pension, Insurance, o -=o£-=nn=:”. h“_”_anrm _H—ﬂwn g _. .
is, in any stale, 3 gud !
() (4 Whether there is, utrdlen o o ‘
. leged Incompetent.or disabled peraofs
e Mﬂﬂw.w .mvnm_ﬁ.oo_“wﬁn_._“o_ ﬂn:nm post office address of the person whom petitioner
imited guardian;
! -.r.%m&uwv-mmo ._—ﬁ“msm._a-” _--,____._o”hmﬂﬁnn..- and nature of the ..o__-:ﬂw.n*__w _.“_o- ,m_.“. nw
d, of the persons most ¢
- known or can be reasonably ascertained, )
i tent or disabled personi
zoo”%wm-&-.wwhouwﬁn-—-_”“ommﬁ“” Wo_. ”rn person or {nstitution having =_m care
d custody of the alleged incompetent or disabled ?zoaﬂ_. mited guacdian
an ({¢8))) () The reason why the .-maw__:aﬂz_n” -w”“_..a._““ _“_, el B e
interest of the petitioner in 1R | 3 e
Ws“ﬁﬂh%ﬁ.—ﬁcnﬁp as guardian or limited guardian of the person, the estate, O
! disability and the.specific areas
d degree of the alleged dis .
of _.A_.A%N.wwnmw n.__.,”o-_““_.-ﬂ““_ requested and the limitation of rights requested to be
! f intment; o .
’ F&%ﬂ*ﬁw_mﬂnu “onﬂﬂ””um M«ww:o of the limited guardianship to be included in
e e Hing .on_. -vﬂom___:vaoomwmmn& by %n 2.:.: _..W.Wn_._::w ¢cither a ?.Eo____ for
[} ee sha h ¢ filing )  for
__-_w”uﬂ”m”_ﬁw- petition for limited guardianship A.?a_a&v if the :.:o__ a
ns t the alleged incompetent of disabled .person has Q%aéo:na
w‘h\n«iﬁs&&vv total assets of a value of less than three thousan .

. ¥ + a shall be heard within
EZ_ petitions filed under the provisions of this section 8 hc o ety within

ion of time Is requeste
thirty ty-five days unless an extension of ¢
Mm.n_. ?ww M.M: da m& and granted for o0d cause shown.

nr%.m_. 145, Laws of 1965 8s fast- amended by sec:

Sec, 4. Section 11.88.040, CPERET 0 ™ s, and RCW 1188040 are each

tion $, chapter 95, Laws of
amended to read as follows:

[1143)
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. (3) In the absence of receipt of =om,oa from the insured that coverage
will not be continued with the existing insurer, an insurer whose agency

contract has been terminated by an independent agent, or by the mutual

agreement of the insurer and the agent, that elects to renew or lacks a rea-
son not to renew, shall give the renewal notice required by chapter 48.18
RCW to affected insureds, and continue renewed coverage in accordance
with the methods specified in subsection (2)(b) of this section. Agents af-
fected by this subsection may provide the notice to an insurer that an in-
mcnom does not intend to continue existing coverage with the insurer, after
receiving written authbority to do so from an insured.

) (4) For purposes of this section an "independent agent" is a licensed
insurance agent representing an insurer on an independent contractor basis
and not as an employee. This term includes only those agents not obligated

Tw. contract to place insurance accounts with a particular insurer or group.of
insurers. B . A

(5) This section does not apply to (a) agents or policies of an insurer or -

group of insurers if the business is not owned by the agent and the termi-
nation of any such contractual agreement does not result in the cancellation
or nonrenewal of any policies of insurance; (b) general agents, to the extent
@5» they are acting in that capacity; (c) life, disability, surety, ocean ma-
rine and foreign trade, and title insurance policies; (d) situations where the

.Sn.a:mmo:. of the agency contract results from the insolvency or liquidation
of the terminating insurer.

{6) No insurer may terminate its agency contract with m:,mv
agent unless it complies with this section.*
(7) Nothing contained in this section excuses an insurer from giving

M-MM%F%& and renewal notices Swﬁ may be. required by chapter 48.18

pointed

NEW SECTION, Sec. 2. Section 1, chapts
Sec. 2. 1, chapter 286, Laws of 1986 and
RCW 48.17.590 are each repealed. . ’

Passed the Senate February 13, 1990.

Passed the House March 2, 1990. ...w

Approved by the Governor March 21, 1990.

Filed in Office of Secretary of State March 21, 1990.

CHAPTER 122

[Substitute Senate Bill No. 6868]
GUARDIANSHIP .

AN ACT Relating to guardianship; amendin, RCW 11.88. -
85030, 11.88.040, 11.88.085 11.88.080. :.ww.owo. :.&.‘_ow.o wm.,mm...—m%%___m..mm..w%ﬂwnm s 86
.: o.wgo_u.mm.su_ 11.88.130, 11.88.140, 11.88.150, 11.92.035, 11.92.040, 11,92.050, 11.92.053,
_u.o .056, 11.92.060, 11.92.090, 11.92.100, 11.92.110, 11.92,115, 11.92.130, 11.92.140, 11.92-
.NO , .:%u..umo. :.ew..zc. 11.92.180, and 11.92.185; adding new sections to chapter 11.88

'W; adding new sections to chapter 11:92 RCW;.and providing an effective date.

1852 _,..",..
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Be it enacted by the Legislature of the State of Washington:

Sec. 1. Section 1, chapter 95, Laws of 1975 1st ex. sess. as amended by
section 1, chapter 309, Laws of 1977 ex. sess. and RCW 11.88.005 are each
amended to read-as follows:

It is the intent ((and-purposc)) of the legislature to ((recognize-that

. . isabitity)) 9.082,90 liberty and autonomy of all peo-
ple of this state, ‘.mua to enable them to exercise their rights under the law to
the maximum extent, consistent with the capacity of each person. The leg-

islature recognizes that people with incapacities have unique abilities and
needs, and that some people with incapacities cannot exercise their rights or
provide for their basic needs without the help of a guardian. However, their
Jiberty and autonomy should be restricted through the guardianship process
only to the minimum éextent necessary to adequately provide for their own
health or safety, or to adequately manage their financial affairs. .

(G SO : , itirow
mﬂ—:-w:nﬂC——.Ch.n..:nb.- incompetency and-without-the-attendantdeprivation of

, i : . . ruires))

Sec. 2. Section 11.88.010, chapter 145, Laws of 1965 as last amended
by section 176, chapter 149, Laws of 1984 and RCW 11.88.010 are each
amended to read as follows: R :

(1) The siperior court of each county shall have power to appoint
guardians for the persons and/or estates((;or—citherthereof;)) of ((incom=
petent)) incapacitated persons, and guardians for the estates of ((altsuch
persons—who-are)) nonresidents of the state ((but)) who have property in
((such)) the county needing care and attention.

(i . , . .

(2) For purposes of this chapter, a person may be deemed incapacitat-
ed as to person when the superior court determines the individual has a sig-
nificant risk of personal harm based upon a "demonstrated inability _to
‘adequately provide for nutrition, health, housing, or physical safety.

(b) For purposes of this chapter, a person may be deemed incapacitat-
ed as to the person's estate when the superior court determines the individ-
ual is at significant risk of financial harm based upon a demonstrated
inability to adequately manage property or financial affairs. ,

(c) A determination of incapacity is a legal not a medical decision,
‘based upon a demonstration of management insufficiencies over time in the
area of person or estate. Age, eccentricity, poverty, or_medical diagnosis

alone shall not be sufficient to justify a finding of incapacity.

18537 /u\\_
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Ev,}uoao:usmw&moco moana.mn&.mnomu»o#wﬁnammroo_..wr.ommca.
der the age of majority as defined in RCW 26.28.010. i
(e) For purposes of giving informed consent for health care pursuant to

RCW 7.70.050 and 7.70.065, an "incompetent” person is any person who is .

(i) incompetent by reason of mental illness, developmental disability, senili-
ty, habitual drunkenness, excessive use of drugs, or other mental incapacity.
of cither managing his or _her property or caring for himself or herself, OW
both, or (ii) incapacitated as defined in (a); (b), or (d) of this mc,cmoono:,.
(f) For purposes of the terins "incompetént,” "disabled,” or. "not legal-
ly competent,” as those terms are used in the Revised Code of Washington
to apply to persons incapacitated under this chapter, those terms shall be
interpreted to mean "incapacitated” persons for purposes of this chapter.
o (2) The superior court for each county shall have power to appoint
limited .mcma&mzm for the persons and estates, or either thereof, of Q&uu
.NEnmvv incapacitated persons, who by reason of their ((disability)) incapac-
ity vm«a need for protection and assistance, but who ((

now-or-hereafter-amended)) are capable of managing some of their personal

and m.:»:&& affairs. After considering all evidence presented as a result of
mco.r investigation, the court shall impose, by order, only such specific limi-
tations and ((disabilitics)) restrictions- on- ((a—disabled)) an incapacitated
person to be placed under a limited guardianship as the court finds neces-
sary for such person's protection and assistance. A person shall not be pre-
&5:& to be ((incompetent)) incapacitated nor shall a person lose mnw legal
a._mu.;m or suffer any legal disabilities as the result of being placed under a
limited guardianship, except as to those rights and disabilities mvo&mo,m_G
set forth in the court order establishing such a limited guardianship. In ad-

ammoz.gnoo:u_”o_.mo_.mr&_wﬁmno‘?mvam.oaOmman?nirmo&mﬁmrm:vo
applicable. S

(« osof

drunkenness;exce:

: ’ i ) . A2

e mw. Venue for %oscosm for guardianship or limited guardianship shall
ie in the county wherein the alleged (( r—dis: ‘incapaci-
tated person is domiciled, or if such person ((& ) in wo_-

: 4 sons)) resides in a facility supported in
s.&o_o or_in vB.ﬁ. by local, state, or federal funding sources, in. either the
oo_:...&u é.ra.g (G t trsti )) the facility is located, the county of
mo::o;o prior to residénce in the supported facility, or the county A?&Qau
va s.rn:w a parent or spouse of the alleged ((incompetent-ordisabled)) in-
capacitated person is domiciled. n T

{

L
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|

If the alleged incapacitated rson's residency has changed within one
year of the filing of the petition, any interested person may move for a
change of venue for any proceedings seeking the appointment of a guardian
or a limited guardian under this chapter to the county of the alleged inca-
pacitated person's last place of residence of one year or more. The motion
shall be granted when it appears to the court that such venue would be in
the best interests -of the alleged incapacitated person and would promote
hore complete consideration of all relevant matters.

"(4) Under RCW 11.94.010, a principal may nominate, by a durable
power of attorney, the guardian or limited guardian of his or her estate or
person for consideration by the court if ((protective)) guardianship pro-
ceedings for the principal's person or estate are thereafter commenced. The
court shall make its appointment in accordance with the principal's most
recent nomination in a durable power of attorney except for good cause or
disqualification. o

(5) When acourt imposes 2 full guardianship for an incapacitated
person, the person shall be considered incompetent for purposes of rationally
exercising the right to vote and shall lose the right to vote, unless the court
specifically finds that the person is rationally capable of exercising the fran-
chise. Imposition of a limited guardianshi for an incapacitated person ma
Tesult in the loss of the right to vote when in the courts discretion, the court
determines that the person is incompetent for purposes_of rationally exer-
cising the franchise. o .

Sec. 3. Section 11.88.020, chapter 145, Laws of 1965 as last amended

- by section 3, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.88.020 are

each amended to read as follows:

Any suitable person over the age of eighteen years, or any parent under
the age of eighteen years may, if not otherwise: disqualified, be appointed
guardian or limited guardian of the person and/or the estate of an ((n=
. )) incapacitated person; any trust company regularly
organized under the laws of this state and national banks when authorized
so to do may act as guardian or limited guardian of the estate of an ((in=

disabled)) incapacitated person; and any nonprofit corporation
may act as guardian or limited guardian of the person and/or estate of an
((im jsabled)) incapacitated person if the articles of incorpo-
ration or bylaws of such corporation permit such action and such corpora-
tion is in compliance with all applicable provisions of Title 24 RCW. No
person is qualified to serve as a ((domicitiary)) guardian who is

(1) under eighteen years of age except as otherwise provided herein;

(2) of unsound mind; .

(3) convicted of a felony or of a misdemeanor involving moral
turpitude; . :

{8551
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(4) a nonresident of this state who has not appointed a resident agent

to accept service of process in all actions or proceedings with respect to the

estate and caused such appointment to be filed with the court; .
(5) a corporation not authorized to act as a fiduciary, guardian, or

limited guardian in the state; . ST
(6) a person whom the court finds unsuitable. - :

Sec. 4. Section 11.88.030, chapter 145, Laws of 1965 as last wiga&.

gmnomonw.or»vwoawoo.ﬁwimomaoinx.mnmm.»umwoi:.mmbwo»_d
each amended to read as follows: ‘ o

(1) Any ((interested)) person or entity may ((fite-a)) petition wou. ﬁ,r,n

appointment of ((himself-or-someother)) a qualified person, trust company,

national bank, or nonprofit corporation authorized in RCW 11.88.020 as
now or hereafter amended as the guardian or limited guardian of an ((in=

competent-or-disabled)) incapacitated person. No liability for filing a peti- -

tion for guardianship or limited guardianship shall attach to a petitioner

acting in good faith and upon reasonable basis. A petition for guardianship

or limited guardianship shall state:

.

(a) The name, age, residence, and Avo.# office address of the ((imconr

. petentor-disabted)) alleged incapacitated person; _

(b) The nature of ((his)) the alleged ((imcompetency)) i P
! the allege
accordance with-RCW 11.88.010; - yed (€ : ) E n

(c) The approximate value and aowwlvmou of ((his)) vno.vo:& includ-

ing any compensation, pension, insurance, or allowance, to which ((he)) the

alleged incapacitated person may be entitled; . .
. Ev Whether there is, in any state,”a guardian or limited mw»mmmmd or
pending guardianship action for the person or estate of the m:aWa& A,N.ql.u.
compctent-or-disabled)) incapacitated person; .
S (€) The residence and post office address of the person whom petitioner
asks to be appointed guardian or limited guardian; .

(f) The names and addresses, and nature of the relationship, so far as

: WSMu omn can be reasonably ascertained, of the persons most closely related
by blood or marriage to the alleged ((i : —dis )) i i-
bated poreen: , (e )) incapaci
(g) The name and address of the Avmnmoa or anm.w»nmoa faci ity
) . acility hav-
~ ing the care and custody of the alleged ((i e . Mv bied)) inca-
 pacitated person; . A |
. (h) The reason why the appointment of 'a guardian or limited guardian
is mozmg. and mun. interest of the petitioner-in the wvvo,miao:_r and whether
” the appointment is sought as guardian or limited guardian of the person, the
omﬁ:n” or both, and why no alternative to guardianship is appropriate; - -
(i) ”Hrn nature and degree of the alleged ((disability)) incapacity and
the .%noumo areas of protection and assistance requested and the limitation
~of rights requested to be included in-the court's.order of appointment;

N\ v 1856 _._..

At

WASHINGTON LAWS, 1990 " . . Ch.122
(j) The requested term of the limited guardianship to be included in

the court's order of appointment; o
k) Whether ‘the petitioner is proposing a s ecific individual to act as
puardian ad litem and, if so, the individual's knowledge of or relationship to .
any of the parties, and why the individual is proposed. .

. (2) (2) The attorney general may petition for_the appointment of a
guardian or limited guardian in any case in which there is cause to believe -

.

petition. . . - . s
(b) Prepayment of a filing fee shall not be required in any guardianship
or limited guardianship brought by the attorney general. Payment of the
filing fee shall be ordered from the estate of the Enwdm%mﬁ& person at the
hearing on the merits of the petition, unless in the judgment of the court,:
such payment would impose a_hardship upon _the incapacitated person, in
which case the filing shall be waived. -~ . I .

(3) No filing fee shall be charged by the court for filing either a peti-
tion for guardianship or a petition for limited guardianship if the petition
alleges that the alleged ((incompetent—or—disabled)) incapacitated person
has total assets of a value of less than three thousand dollars. o

() (4)(a) Notice that a guardianship proceeding has been_com-
menced shall be:personally served upon the alleged incapacitated person
along with a copy of the petition for appointment of a puardian. Such notice
Shall be served not more than fifteen days after the petition has been filed. -

“(b) Notice under this subsection shall include a clear and easily read-

" that a puardianship is necessary and no private party is able and willing to_

_ able statement of the legal rights of the alleged .mnomcm%»»& person that -

could be restricted or transferred to a guardian by a guardianship order as
well as the right to counsel of choice and to a jury trial on the issue of in--
capacity. Such notice shall be in substantially the following form and shall
be in capital letters, double-spaced, and ina type size not smaller than ten=

point type:

IMPORTANT NOTICE
.~ PLEASE READ CAREFULLY C
A PETITION TO HAVE A GUARDIAN APPOINTED FOR YOU HAS -
BEEN FILED IN THE ... COUNTY SUPERIOR COURT BY
. -......IF AGUARDIAN IS APPOINTED, YOU COULD LOSE
ONE OR MORE OF THE FOLLOWING RIGHTS: = S
(1) TO MARRY OR DIVORCE; = - . .
© (2) TO VOTE OR HOLD AN ELECTED OFFICE;. .
(3) TO ENTER INTO A CONTRACT OR MAKE OR REVOKE A
WILL;, - _ . , S

(5T APPOINT SOMEONE TO ACT ON YOUR BEHALF; - * - -
(5) TO SUE AND BE SUED OTHER THAN THROUGH.A
GUARDIAN; - . -

(6) TO POSSESS A LICENSE TO DRIVE;
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‘() TO BUY, SELL, O¢<Z ZOWHQ.?QM OR LEASE
PROPERTY;

(8) TO CONSENT TO OR REFUSE MEDICAL TREATMENT;

X

(9) TO DECIDE WHO 'SHALL PROVIDE CARE AND
ASSISTANCE; A

—————— T2

(10) TO MAKE UmOHmHOZm WWQ>WUHZQ SOCIAL >wvm0%m
OF YOUR LIFE.

UNDER THE LAW, YOU m><m CERTAIN RIGHTS

YOU HAVE THE RIGHT TO BE REPRESENTED BY A LAWYER |

OF YOUR OWN CHOOSING. THE COURT WILL APPOINT A
LAWYER TO REPRESENT YOU IF YOU ARE UNABLE TO PAY

OR PAYMENT €OCEu wmmCﬁH IN A SUBSTANTIAL H.rPWUmEHw
TOYOU.

YOU HAVE THE RIGHT HO. ASK FOR A .udw&w TO DECIDE
WHETHER OR NOT YOU NEED A GUARDIAN TO HELP YOU:

YOU HAVE Hmm RIGHT TO wm PRESENT IN COURT WHEN THE

HEARING IS HELD TO UMOHUM WHETHER OR NOT YOU meU
A GUARDIAN.

(5) All petitions filed under »ro provisions of this section shall be heard

within forty—five days unless an extension of time is requested dw a party

within such forty—five day period and granted for good cause shown. If an
extension is granted, the court shall set a new hearing date.

Sec. 5. Section 11.88.040, chapter 145, Laws of 1965 as last »Bn_aom
by section 177, chapter 149, Laws of 1984 and RCW 11.88. o#o are each
amended to read as follows: .

Before appointing a guardian or a limited guardian, notice of a hear-
ing, to be held not less than ten days after service thereof, shall be given

personally to the alleged Aﬂgooado?:?iamg&vv :ommmn;mﬁo “person,
if over fourteen years of age.

Before appointing a guardian or a limited guardian, notice of a hear-
ing, to be held not less than ten days mmoq service thereof, shall be given by
registered or certified ‘mail requesting a return receipt signed by the ad-
dressee or an agent appointed by’ the addressee, or by personal service in the
manner provided for services of chBozm to the following:

(1) The alleged ((i )) incapacitated person, or mi-
nor, if under fourteen years of age; .

(2) A parent, if the alleged Q vv incapacitated
person is a minor, all known children not anma_am i_z. a notified person,

and the spouse of the alleged ((in )) incapacitated
person if any;

(3) Any other person who wmm ,cnon mvﬁosaa as mcma—ws or _:En&
guardian, or the person with whom ‘the alleged QBGQB?RH.QW&&E&S

f\ . [858]
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:o»mmo:wa vn_.moz resides. No notice need be given to those persons
named in subsections (2) and (3) of this section if they have signed the pe-
tition for the appointment of the m:»nm_md or limited mcw&:E or rw<o,
waived notice of the hearing.

(4) If the petition is by a parent asking for ((his)) mwonﬁBaa as
mzmaﬁn or limited guardian of a minor child under the age of fourteen
years, or if the petition ((bc)) is accompanied by the written consent of a
minor of the age of fourteen. years or upward, ((consenting)) who consents
to the wcﬁoE"Bgﬂ of the m:»a_»s or limited guardian asked for, or if the
petition 385 is by a nonresident guardian of any minor or ((incompetent
ordisabled)) aowmmo:mﬁna person, then. the court may appoint the guardian
without notice of the hearing. The court for good cause may reduce the
number of days of notice, but in every case, at least three days notice shall -
be given. -

The alleged ((incompetent-or-disabled)) incapacitated person shall be
present in court at the final hearing on the petition: PROVIDED, That this
requirement may be waived at the discretion of the court for good cause
other than mere inconvenieénce shown in the report to be provided by the
m:m_.&ws ad litem pursuant to RCW 11.88.090 as now or hereafter amend-
ed, or if no guardian ad litem is required to be appointed pursuant to RCW
11. ww 090, as now or hereafter amended, at the discretion of the court for
good cause shown by a party. Alternatively, the court may remove itself to
the place of residence of the alleged ((& )) incapaci- -

Sz& person-and oosaco" the final hearing in »ro presence of the alleged

)) incapacitated person. Final hearings on the pe--
tition may be held in closed court without admittance of any person other
than those necessary to the action or proceeding.

o If presence of the alleged ((t ed)) i :ommmonmaoa
person is waived ‘and the court does not remove itself to the place of resi-
dence of such person, the guardian ad litem shall appear in person at the
final hearing on the petition.

Sec. 6. Section 7, chapter 95,-Laws of 1975 1st ex. sess. as amended by -

Amno:ou S, owmvaon 309, Laws of 1977 ex. sess. and RCW : .88.045 are each
amended to read as follows: . .

(1) (%
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2))) (a) Alleged incapacitated individuals shall have the right to be
represented by counsel at any stage in guardianship proceedings. The court
shall provide counsel to represent any alleged incapacitated person at public
expenise when either: (i) The individual is unable to.afford counsel, or (ii)
the expense of counsel would result in substantial hardship to the individual,
or (iii) the individual does‘not bhave practical access to funds with which to
pay counsel. If the individual can afford. counsel but lacks practical access
to funds, the court shall provide counsel and may impose a reimbursement
requirement as part of a final order. When, in the opinion of the court, the
“rights and interests of an alleged or adjudicated incapacitated person cannot
otherwise be adequately protected and represented, the court on its own
motion shall appoint an attorney at any time to represent such person.
Counsel shall be provided as soon as practicable after a petition is filed and
long enough before any final hearing to’ allow adequate time for consulta-
tion and preparation. Absent a convincing showing in the record to the con-
trary, a period of less than three weeks shall be presumed by a reviewing
court to be inadequate time for consultation and preparation. -

{b) Counsel for an alleged incapacitated individual shall act as an ad-
vocate for the client and shall not _substitute counsel's own judgment for
that of the client on the subject of what may be in the client’s best interests.
Counsel's role shall be distinct from that of the guardian ad litem, who is
expected to promote the best interest of the alleged incapacitated individual,
rather than the alleged incapacitated individual's expressed preferences.

(c) Xf an alleged incapacitated person is represented by counsel and
does not communicate with counsel, counsel may ask the court for leave to
withdraw for that reason. If satisfied, after affording the alleged incapaci-
tated person an opportunity for a hearing, that the request is justified, the
court may grant the request and allow the case to proceed with the alleged
incapacitated person unrepresented. , .

(2) During the pendency of any gnardianship, any attorney purporting
to represent a person alleged or adjudicated to be incapacitated, shall enter
a notice of appearance for appointment to represent the incapacitated or
alleged incapacitated person. Fees for »apnamozﬁwmo:_aamn_.mvoa in this sec-
tion shall be subject to approval by the court pursuant to the provisions of
RCW 11.92.180. . o

(3) The alleged ((incompetent—or—disabled)) incapacitated person is
further entitled upon request to a jury trial on the issues of his or her al-
leged ((i isability)) incapacity. The standard of proof to be
applied in a contested case, whether before a jury or the court, shall be that
of clear, cogent, and convincing evidence.

((63))) (4) In all proceedings for appointment of a guardian or limited
guardian, the court must be presented with a ((medicat)) written report ((in
writing)) from a physician or psychologist selected by the guardian ad litem

(8601
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ility)). The physician or psychologist
shall have personally examined and interviewed the alleged incapacitated

person within thirty days of the report to the court and shall have expertise

in the type of disorder or incapacity the alleged incapacitated person is be-
lieved to have. The report shall contain the following information and shall
be set forth in substantially the following format:

(a) The name and address of the examining physician or psychologist;

(b) The education and experience of the physician or psychologist per-
tinent to the case; v '

(c) The dates of examinations of the alleged incapacitated person;

(d) A summary of the relevant medical, functional, neurological, psy-
chological, or psychiatric history of the alleged incapacitated person as
known to the examining physician or psychologist; . ,

(e) The findings of the examining physician or psychologist as to the
condition of the alleged incapacitated person;

(f) Current medications;

{g) The effect of current medications on the alleged incapacitated per-
son's ability to understand or participate in guardianship proceedings;

. (h) Opinions on the specific assistance the alleged incapacitated person
needs; . ' .
(i) Identification of persons with whom the physician or psychologist

has met or spoken regarding the alleged incapacitated person.

The court shall not enter an order appointing a guardian or limited
guardian until a medical or psychological report meeting: the above require-
ments is filed.

Sec. 7. Section 11.88.080, chapter 145, Laws of 1965 and RCW 11-
.88.080 are each amended to read as follows:
When either parent is deceased, the surviving parent of any minor

-child may, by ((his)) last will in writing appoint-a guardian or guardians of

the person, or of the estate or both, of ((his)) a minor child, whether born at
the time of making ((such)) the will or afterwards, to continue during the
minority of such child or for any less time((;-and)). Every ((such)) testa-
mentary guardian of the estate of ((such)) a. child shall give bond in like
manner and with like conditions as required by RCW 11.88.100 and 11.88-

- .110, and he or she shall have the same powers and perform the same duties

with regard to the person and estate of the minor as a guardian appointed
((as—aforcsaid)) under this chapter. The court shall confirm the parent's
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testamentary appointment unless the court finds, based So: evidence pre-

sented at a hearing on the matter, that the E&Sac& appointed in the sur-

viving parent's will is not qualified to serve.

Sec. 8. Section 11. 88.090, chapter 145, Laws of 1965 as last mBoum&
by section 6, chapter 309, Laws of 1977 ex. sess. and WOQ\ 11.88.090 are
each 'amended to read as follows: - ‘

(1) Nothing contained in RCW 11. 88.080 through :.mw.wuo 11.92-
.010 through 11.92.040, 11.92.060 through 11.92.120, 11.92.170, and 11-
92.180, as now or hereafter amended, shall affect or impair the power of
any court to appoint a guardian ad litem to defend the interests of any
anoann%%*&vv incapacitated person interested in any suit or
matter pending therein, or to commence and prosecute any suit E his
behalf.

(2) Upon receipt of a petition for wEuoEﬂBoa of guardian or limited
guardian, except as provided herein, the court shall appoint a guardian mm
litem to represent the best interests of, the alleged ((i

abted)) i ommmn:ﬁ& person, who shall be a person found-or known by Eo

court to

(a) be free of Emzonoo from E&osa interested in the result of the
wnoonna_bm,

(b) have the requisite knowledge, QwEEm. or expertise to perform the
duties 8@:.3 by :._m mno:os.

No guardian ad EnE need be mwvo_ana ((if)) when a parent is peti-

tioning for a guardian or a limited mcm_.m_ms to be appointed for his or her
minor child ((if)) and the minority of the child, as defined by RCW 11.92-
.010, is the sole basis of the wo::ou. The order appointing the guardian ad
litem shall recite the duties set forth in subsection ((£3))) (5) of this section.
The appointment of a guardian ad EaB mrmz have no effect on the legal
competency of the alleged ((i )) incapacitated person
and ((such—appointment)) shall 53 o<on88a the vammcav:ou of 8838?
cy or full legal and civil rights om the. »:nmoa ((ime ))
incapacitated person.

(3) (a) The superior court of nwor county shall develop by September
1, 1991, a registry of persons who are willing and qualified to serve as
guardians ad litem in guardianship matters. The court shall choose as
guardians ad litem only persons whose names appear on the registry, oxnobl
in extraordinary circumstances.

(b) To be eligible mc_, Em _,om_ms,< a person &E:

. N [862]
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(i) Present a written statement of qualifications describing the person's
knowledge, training, and experience in each of the following: Needs of im-
paired elderly ‘people, physical disabilities, mental illness, developmental
disabilities, and other areas relevant to the needs of incapacitated persons,
legal procedure, and the requirements of chapter 11.88 and 11.92 RCW;
and e . .

" (ii) Complete a training program approved by the court.

(c) The superior court of each county shall approve training programs
designed to: - .

(i) Train otherwise qualified human service professionals in those as-
pects of legal procedure and the requirements of chapters 11.88 and 11.92
RCW with which a guardian ad litem should be familiar;

(ii) Train otherwise qualified legal E.omnmm_osam in _those aspects of
medicine, social welfare, and social service delivery systems with which a
guardian ad litem should be familiar. :

(d) The superior court of each county shall approve a guardian ad
litem training unomnma on or before June 1, 1991. The department of social
and health services, aging and adult services administration, shall convene
an advisory group to develop a model guardian ad litem training program.
The advisory group shall consist of representatives from consumer, advoca-
cy, and professional groups knowledgeable in developmental disabilities,
neurological impairment, physical Qmm_u.._:amy mental illness, aging, legal
court administration, and other interested parties.

(e) Any superior court that has failed to adopt a guardian ad litem
training program by September 1, 1992, shall use the model program de-
veloped by the advisory group convened by the department of social and
health services, aging and adult services administration. .

(4) The guardian ad litem's written statement of qualifications required
by RCW 11.88.090(3)(b)(i) shall be made part of the record in each Bmzon
in which the person is appointed guardian ad litem.

(5) The guardian ad litem appointed pursuant to this section shall have
the following duties:

(2) To meet and consult with the alleged ((incompetent-or-disabled))

3

incapacitated person as soon as practicable following appointment and ex-

plain, in language which such person can reasonably be expected to under-
stand, the substance of the petition, the nature of the resultant proceedings,
the person's right to contest the petition, the identification of the proposed
guardian or limited guardian, the right to a jury trial on the issue of his or
her alleged (( bility)) incapacity, the right to Emovos-

dent legal counsel as provided by RCW 11.88.045, and the right to bé
present in court at the hearing on the petition;
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(b) To obtain a written report &.oooa.mnm to RCW 11.88.045; and such
other written or oral reports from other qualified professionals as are neces-
sary to permit the guardian ad litem to complete the report .noncs.nm by this

section; . ) )
(c) To meet with the person whose appointment is sought as guardian
or limited guardian and ascertain: ° .

(i) The proposed guardian's knowledge of the duties, requirements, and
limitations of a guardian; and :

(ii) The steps the proposed cnardian intends to take or has taken to
identify and meet the needs of the alleged incapacitated person;

(d) To consult as necessary to complete the investigation and report
required by this section with those known relatives, friends, or o?ﬂ persons
the guardian ad litem determines have had a significant, continuing interest
in the welfare of the alleged incapacitated person; _ ’

(e) To provide the court with a written report which shall include the
following: . . A . ) .

(i) A description of the nature, cause, and degree of ((imcompetencyor
disability)) incapacity, and the basis upon which this judgment was made;

(i) A description of the needs of the incapacitated person for care and
treatment, the probable residential requirements of the alleged incapacitat-
ed person and the basis upon which these findings were made;

((61))) (iii) An evaluation of the appropriateness of the guardian or
limited guardian whose appointment is sought and a description of the steps
the proposed guardian has taken or intends to take to identify and meet
current and emerging needs of the incapacitated person;

(G T ardi e .

TorT; imits)) (iv) A description of the abilities of the alleged
incapacitated person and a recommendation as to ‘whether a guardian or
limited guardian should be appointed. If appointment of a limited guardian
is recommended, the guardian ad litem shall recommend the specific dreas
of authority the limited guardian should have and the limitations and dis-
abilities to be placed on the ((disabled)) incapacitated person; ((and

Gv))) (v) An evaluation of the person's mental ability to rationally ex-
ercise the right to vote and the basis upon which the evaluation is made;

(vi). Any expression of approval or disapproval made by the alleged
((imcompetent—or—disabled)) incapacitated person concerning the proposed
guardian or limited guardian or guardjanship or limited guardianship(());

((Suchre 1 i
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) (vii) Identification of persons with significant interest in the wel-
fare of the alleped incapacitated person who should be advised of their right’
to request special notice of proceedings pursuant to RCW 11.92.150; and

(viii) Unless independent counsel has appeared for the alleged inca-
pacitated person, an_explanation of how the alleged incapacitated person
responded to the advice of the right to jury trial, to independent counsel and
to-be present at the hearing on the petition. .

Within twenty days after appointment of the guardian ad litem, and at
least ten days before the hearing on the petition, unless an extension or re-
duction of time has been granted by the court for good cause, the guardian
ad litem shall file its report and send a copy to the alleged incapacitated
person and his'or her spouse, all children not residing with a notified person,

. those persons described in (d) of this subsection, and persons who have filed

a request for special notice pursuant to RCW 11.92.150;

(f) To advise the court of the need for appointment of counsel for the
alleged incapacitated person within five days after the meeting described in
(a) of this subsection unless (i) counsel has appeared, (ii) the alleged inca-
pacitated person affirmatively communicated a wish not to be represented
by counsel after being advised of the right to representation and of the con-
ditions under which court—provided counsel may be available, or (iii) the
alleged incapacitated person was unable to communicate at all on the sub-
ject, and the guardian ad litem is satisfied that the alleged incapacitated
person does not affirmatively desire to be represented by counsel.

(6) If the petition is brought by an interested person or entity request-
ing the appointment of some other qualified person or entity and a prospec-
tive guardian or limited guardian cannot be found, the court shall order the
guardian ad litem ((ar T i . ization)) to in-
vestigate the availability of a possible guardian or limited guardian and to
include the findings in a report to the court pursuant to RCW
((+1:88:090(3)tb))) 11.88.090(5)(e) as now or hereafter amended.

((65))) (7) The court appointed guardian ad litem shall have the au-

thority, in the event that the alleged ((incompetent-ordisabled)) incapaci-

tated person is in need of emergency life-saving medical services, and is
unable to consent to such medical services due to ((imcompetence-or—dis=
ability)) incapacity pending the hearing on the petition to give consent for

such emergency life-saving medical services on behalf of the alleged ((in=

, sted)) incapacitated person.
((€67)) (8) The guardian ad litem shall receive a fee determined by the
court. The fee shall be charged to the alleged ((i ~di )}

incapacitated ‘person unless the court finds that such payment would result
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in substantial hardship upon such vonmon. in which case the county shall be
responsible for such costs: PROVIDED, That if no guardian or limited
guardian is appointed the court may charge such fee to the petitioner or the

alleged Qﬁnoavﬂddwdﬂ.&uuuo*n&v incapacitated person, or divide the fee,
as it deems just; and if the petition is found to be frivolous or not brought in

good faith, the guardian ad litem fee shall be “charged to the petitioner. The -

court shall not be required to provide for the payment of a fee to any sala-
ried employee of a public ((or-monprofit)) agency.

(9) Upon the presentation of the guardian ad litem _.ovo_.» EE the en-
try of an order either dismissing the petition for appointment of ‘guardian or
* limited guardian or appointing a guatrdian or limited guardian, the guardian
ad litem shall be dismissed and shall have no further duties or obligations
unless otherwise ordered by the court. If the court orders the guardian ad
litem to perform further duties or ow:.m.mmosm. they shall not be performed
at county expense. -

NEW SECTION. Sec. 9. A :né mooco: is added to chapter 11.88
RCW to read as follows:

(1) In determining the aaﬁomﬁos of a petition for guardianship, the
court's order shall be based upon findings as to the capacities, condition,
and needs of the alleged incapacitated person, and mrm: not be based solely
upon agreements made by the parties. *

(2) Every order appointing a full or limited mcma—»n of the person or
estate shall include:

(a) Findings as to the capacities, oo:mEoP and needs of the alleged
incapacitated person;

(b) The amount of the bond, if mEr or a bond review period;

(c) When the next report of the guardian is due;

(d) Whether the guardian ad EoB shall continue acting as guardian
ad litem;

"(e) Whetber a review hearing mrw: be required upon the filing of ‘the
inventory;

S‘gamcgo:a\o:ro mcma_mu. a. msw. me. 5<8ﬂ503 m:a oxva:&-
ture of the ward's estate; and .

(g) Names and addresses of those persons momozvom in RCW
11.92.090(5)(d), if any, whom the court believes should receive copies of
further pleadings filed by the guardian with respect to the guardianship.

(3) If the court determines that a limited guardian should be appoint-

ed, the order shall specifically set forth the limits by either stating excep- .

tions to the otherwise full authority of the guardian or by stating the
specific authority of the guardian.

(4) In determining the disposition of a vnn:_os for appointment of a
guardian or limited guardian of the estate only, the court shall -consider
whether the alteged incapacitated person is capable of giving informed
medical consent or of making other vaaos& decisions and, if not, whether a

/(\ . [ wam._

- alleges that the alleged ((i
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guardian or limited guardian of the person of the alleged incapacitated per-
son should be appointed for that purpose.

(5) If a ‘court determines that the person is incapacitated and that a
guardian or limited guardian should be appointed, the court shall determine
whether the incapacity is a result of a developmental disability as defined by .
RCW 71A.10,020, and if so,"determine whether the intapacity due to the
developmental disability can be expécted to continue indefinitely.

Sec. 10. m.nomoz 11.88.100, chapter 145, Laws of 1965 as last amended
by section 1, chapter 271, Laws of 1983 and Woﬁ 11.88.100 are each
amended to read as follows: -

Before letters of guardianship are issued, each guardian or limited
guardian shall take and subscribe an oath and, unless dispensed with by or-
der of the court as provided in RCW 11.88.105, file a bond, with sureties to
be approved by the court, payable to the state, in such sum as the court may
fix, taking into account the character of the assets on hand or anticipated
and the income to be received and disbursements to be made, and such bond
shall be conditioned substantially as follows:

The condition of this obligation is such, that if the above bound A.B.,
who has been appointed guardian or limited guardian for C.D., shall faith-
fully discharge the office and trust of-such gnardian or limited guardian ac-
cording to law and shall render a fair and just account of his guardianship
or limited guardianship to the superior court of the county of ..........,
from time to fime as he shall thereto be required by such court, and comply
with all orders of the court, lawfully made, relative to the goods, ormzo_u
moneys, care, management, and education of such ((i
abted)) incapacitated person, or his or her property, and render and pay to
such ((incompetent—or—disabled)) incapacitated person all moneys, goods,
chattels, title papers, and effects which may come into the hands or posses-
sion of such m:E.&m: or limited guardian, at such time and in such manner
as the court may order Qoﬂ.m&dmmavv then this obligation shall be void,
otherwise ((to-beand)) it shall remain in Aﬁm"wmumoaon.m:&v om.ooﬁ

The wosm shall be for the use of the ((i ) inca-
m»o;ﬁom umnmos. and shall not become void upon the first recovery, but may may
be put in suit from time to time against all or any one of the obligors, in the
name and for the use and benefit of any person entitled by the breach
thereof, until the whole penalty is recovered thereon. The court may require
an additional bond whenever for any reason it appears to the court that an
additional bond should be given. .

In all guardianships or limited guardianships of the person, and in all
guardianship or limited mcma_m:mwﬁw of Eo estate, in which the vo:sos

: )) incapacitated person
has total mmmnﬁm of a value of less than three thousand dollars, the court may
dispense with the requirement of a bond pending filing of an inventory con-
firming that the estate has total assets of less than three thousand dollars:
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PROVIDED, That the guardian or limited guardian shall swear to report to
the court any changes in the total assets of the ((incompetent-ordisabled))
incapacitated person increasing their value to over three thousand dollars:
PROVIDED FURTHER, That ((said)) the guardian or limited guardian
shall file a yearly statement showing. the monthly income of the ((incompe=
tent-or—disabled)) incapacitated person if said monthly income, excluding
moneys from state or federal benefits, is-over the sum of ((four)) five hun-
dred dollars per month for any three consecutive months.

Sec. 11. Section 11.88.105, chapter:145, Laws of 1965 as amended by
section 11, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.88.105 are
each amended to read as follows: .

In cases where all or a portion of the estate consisting of cash or secu-
rities ((or-botlr;)) has been placed in possession of savings and loan associa-
tions or banks, trust companies, escrow corporations, or other corporations
approved by the court and if a yerified receipt signed by the custodian of the

funds is filed by the guardian or limited ‘guardian in court ((threrefor)) stat- -

ing that such corporations hold the ((samc<)) cash or securities subject to
order of court ((theminsuch-casc)), the court may in its discretion dispense
with the ((giving-of-2)) bond or reduce the ((same)) amount of the bond by
the amount of such deposits (( - it

. 1 . ..
. ). .

Sec. 12. Section 11.88.107, chapter 145, Laws of 1965 as last -amended
by section 8, chapter 309, Laws of 1977 ex. sess. and RCW 11.88.107 are
each amended to read as follows: : . .

In all cases where a bank or trust company, authorized to act as
guardian or limited guardian, or where a nonprofit corporation is authorized
under its articles of incorporation to act as guardian or limited gnardian; is
appointed as guardian or limited guardian, or acts as guardian or limited
guardian under an appointment as such heretofore made, no bond shall be
required: PROVIDED, That in the case. of appointment of a nonprofit cor-

poration court approval shall be required before any bond requirement of

this chapter may be ((dispensed-with)) waived.

NEW SECTION. Sec. 13. A new section is added to owwﬁnw 11.88
RCW to read as follows: .

For guardianships involving veterans see chapter 73.36 RCW.

Sec. 14. Section 11.88.120, owmva_...zm. Laws of 1965 as last amended
by section 9, chapter 309, Laws of 1977 ex. sess. and RCW 11.88.120 are
each amended to read as follows:

(¢ ;
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the-order-of-thecourt:)) (1) At any time after establishment of a guardian-
ship or appointment of a guardian, the court may, upon the death of the
puardian or limited guardian, or, for other good reason, modify or terminate
the puardianship or replace the guardian or limited guardian. ,

(2) Any person, including an incapacitated person, may apply to the
court for an order to modify or terminate a guardianship or to replace a
ouardian or limited guardian. If applicants are represented by counsel,
counsel shall move for an order to show cause why the relief requested
should not be granted. If applicants are not represented by counsel, they
may move for an order to show cause, or they may deliver a written request
to the clerk of the court. . o o

(3) By the next judicial day after receipt of an unrepresented person's
request to modify or terminate a guardianship order, or to replace a guard-
ian or limited guardian, the clerk shall present the request ..6 the court. The
court may (a) direct the clerk to schedule a hearing, (b) appoint a_guardian
ad litem to investipate the issues raised by the application or to take any
emergency action the court deems necessary to protect the incapacitated
person_until a hearing can be held, or (c) deny the application without
scheduling a hearing, if it appears based on documents in the court file that
the application-is frivolous. Any denial of an application without a hearing
shall be in writing with the reasons for the denial explained. A copy of the
order shall be mailed by the clerk to the applicant, to the guardian, and to
any other person entitled to receive notice of proceedings in_the matter.
Unless within thirty days after receiving the request from the clerk the
court directs otherwise, the clerk shall schedule a hearing on the request
and mail notice to the guardian, the incapacitated person, the applicant, all
counsel of record, and any other person entitled to receive notice of pro-

"ceedings in the matter.

() Ina hearing on an application to modify or terminate a guardian:

-ship, or to replace a guardian or limited guardian, the court may grant such

relief as it deems just and in the best interest of the incapacitated person.
(5) The court may order persons who have been removed as guardians.
to deliver any property or records belonging to the incapacitated person in
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accordance with the court's order. m_azmzz. when mcw&.mum have died or
been removed and property or records of -an incapacitated person are being

held by any other person, the court may order 'that person to deliver it in

accordance with the court's order. Disobedience of an order to deliver shall
be _EEmern as contempt of court.

Sec. 15. Section 6, orwv"on 95, Laws of 1975 Hmﬁ ex. sess. as last
wBo:mom by section 1, chapter 32, Laws of 1979 and RCW 11.88.125 are
each amended to read as follows: ;

(1) The person »EVQB& by the court as either guardian or :5:&
guardian of the person mna\on estate of -an ((incompetent-or-disablcd)) in-

capacitated person, shall file in writing with the court, a designated standby
limited guardian or guardian to serve as limited guardian or guardian at the
death or legal {(inc ility)) incapacity of the court-ap-
pointed guardian or limited mcma—mu. Notice of the guardian's designation
of the standby guardian shall be given to the standby guardian, the inca-
pacitated person and his or her spouse and adult children, any facility in
which the incapacitated person resides, and any person entitled to special
notice under RCW 11.92.150 or any person entitled to receive pleadings

pursuant to section 9(2)(g) of this act. Such standby guardian or limited

guardian shall have all the powers, duties, and obligations of the nmmez%
appointed guardian or limited guardian and in addition shall, within a peri-
od of thirty days from the death-or adjudication of ((incompetency-ordis=
ability)) incapacity of the regularly appointed guardian or limited guardian,
file with the superior court in the county in which the guardianship or lim-
ited guardianship is then being administered, a petition for appointment of a
substitute guardian or limited guardian. Upon the court's appointment of a
new, substitute gnardian or limited guardian, the standby guardian or lim-
ited guardian shall make an woooaumum.. and report to be approved by the
court, and upon approval of the court, the standby guardian or limited
guardian shall be released from all duties and obligations arising from or
out of the guardianship or limited mcma&wumguo

(2) Letters of guardianship shall be issued to the standby guardian or
limited guardian upon filing an oath mza posting ‘a bond as required by
RCW 11.88.100 as now or hereafter- amended. The oath may be filed prior
to the appointed guardian or limited mﬁE.aB: s death. Notice of such ap-
pointment shall be provided to the standby guardian, the incapacitated per-
son, and any facility in which the incapacitated person resides. The
provisions of RCW 11.88.100 through 11.88.110 as now or hereafter
amended shall apply to standby guardians and limited guardians.

(3) In addition to the powers of a standby limited guardian or guardian
as noted in subsection (1) of this section, the standby limited guardian or
guardian shall have the authority to provide timely, informed consent to
necessary medical procedures, as authorized in RCW 11.92.040 as now or

_/[\ —wqc..._,
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hereafter amended, if the guardian or limited guardian cannot be located
within four hours after the need for such consent arises.

Sec. 16. Section 11.88.130, chapter 145, Laws of 1965 as amended by
section 15, chapter 95, Laws of 1975 1st ex. sess, and RCW 11.88.130 are
each amended to read as follows: .

The court of any county having jurisdiction of any mEannmEv or
limited guardianship proceeding is authorized to transfer jurisdiction and
venue of the guardianship or limited guardianship proceeding to the court of
any other county of the state upon application of the guardian ((or)), limit-
ed guardian, or incapacitated person and such notice to an alleged ((ircom=
3373.&%5 incapacitated person or other interested party as the
court may require. Such transfers of guardianship or limited guardianship
proceedings shall be made to the court of a county wherein either the
guardian’ or :Bmom guardian or alleged ((incompetent-or—disabled)) inca-
pacitated person resides, as the court may deem appropriate, at the time of
making application for such transfer. The original order providing for any
such transfer shall be retained as a permanent record by the clerk of the "
court in which such order is entered, and a certified copy thereof together
with the original file in such guardianship or limited guardianship proceed-
ing and a certified transcript -of all record entries up to and including the
order for such change shall be transmitted to the clerk of the court to which
such proceeding is transferred.

Sec. 17. Section 11.88.140, chapter 145, Laws.of 1965 as last amended
by section 11, chapter 309, Laws of 1977 ex. sess. and RCW 11.88.140 are
each amended to read as follows:

(1) TERMINATION WITHOUT COURT ORDER. A guardianship
or limited guardianship is terminated:

(a) Upon the attainment of full and legal age, as defined in RCW
Qi.wwéwavv 26.28.010 as now or hereafter amended, of any person defined
as an (( )) incapacitated person pursuant to RCW
11.88.010 as now or hereafter amended solely by reason of youth, RCW
26.28.020 to the contrary notwithstanding;

'(b) By an w&:&ow.:o: of ((competency)) capacity or an adjudication
of termination of ((disability)) incapacity;

(c) By the death of the ((fncompetent—or—disabled)) m:ommmo:maa
person; -

(d) By oxv:.p:os of the term of limited mcmaﬁzmgv specified in the
order appointing the limited guardian, unless prior to such expiration a pé-
tition has been filed and served, as provided in RCW 11.88.040 as now er
hereafter amended, seeking an extension of such term.

(2) TERMINATION OF GUARDIANSHIP FOR A MINOR BY
DECLARATION OF COMPLETION. .P.v suardianship for the benefit of a
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minor may be terminated upon the minor's attainment o» legal age, as de- -

fined in RCW 26.28.010 as now or hereafter amended, 3 the guardian fil-
ing a declaration that states:

(2) The date the minor attained _om& age;

(b) That the guardian has paid all of the minor's funds in the guardi-
an's possession to the minor, who has signed a receipt for the funds, and
that the receipt has been filed with the court;

(c) That the guardian has completed the administration of the minor's
estate and the guardianship is ready to be closed; and

(d) The amount of fees paid or to be paid to each of the mo=o€5m @A)
The guardian, (ii) lawyer or lawyers, 03 accountant or accountants; and
that the guardian believes the fees are reasonable and does not intend to
obtain court approval of the amount of the fees or to submit a guardianship
accounting to the court for approval. Subject to the requirement of notice as
provided in this section, unless the minor petitions the court either for an
order requiring the guardian to obtain court approval of the amount of fees-
paid or to be paid to the guardian, lawyers, or accountants, or for an order
requiring an accounting, or both, within thirty days from the filing of the
declaration of completion of guardianship, the gnardian shall be antomati-
cally discharged without further order of the court. The guardian's powers
will cease thirty days after filing the declaration of completion of guardian-
ship. The declaration of completion of guardianship shall, at the time, be
the equivalent of an entry of a decree terminating the puardianship, distrib-
uting the assets, and discharging the m:ﬁ%m: for all legal intents and
purposes.

Within five am%m of the date of filing the declaration of ooEEn:o: of
guardianship, the guardian or the mnma_mb s lawyer shall mail a copy of the
declaration of completion to the minor:. SmoEo—. é:w a notice that shall be
substantially as follows:

NOTICE OF FILING A DECLARATION OF
COMPLETION OF GUARDIANSHIP

CAPTION OF CASE

NOTICE IS GIVEN that the .m»ﬁwowoa Declaration of Completion of
Q:wn&m:mwmv was filed by the undersigned in the above—entitled court on

the ..........dayof .........., 19..; unless you file a petition in the

above—entitled court requesting the court to review »ro reasonableness of the
fees, or for an accounting, or both, and servé a copy of the petition on the
guardian or the guardian's lawyer, within thirty days after the filing date,

‘the amount of fees paid or to be paid will be deemed reasonable, the acts of

the guardian will be deemed approved, the guardian will be automatically

discharged without further order of the court and the Declaration of Com-

pletion of Guardianship will be final and deemed the equivalent of an Order

N { wqu 1
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Szénmssm the guardianship, discharging the m:ﬁ&m: mzm decreeing the
distribution of the guardianship assets.

If you file and serve a petition within the period specified, the under-
signed will request the court to fix a time and place for the hearing of your
petition, and ‘you will be notified of the time and place of the hearing, by
mail, or by personal service, not less than ten'days before the hearing od the
petition.

U.P.HmUE_m mmwom.........: 19...

e e s e s e v e e e et e amo s8N e e s e e e s

GUARDIAN

If the minor, after reaching legal age, waives in writing the notice re-

Ch. 122

" quired by this section, the guardian will be automatically discharged with-

out further order of the court and the declaration of completion of
guardianship will be effective as an order terminating the guardianship .
without an accounting upon filing the declaration. If the guardian has been
required to furnish a bond, and a declaration of ooBc_m:on of mcﬁ&mumr%
is filed according to this section, any bond furnished by the guardian shall
be automatically discharged upon the discharge of the guardian. -
(3) TERMINATION ON COURT ORDER. A guardianship or lim-

jted guardianship may be terminated by court order after such 5098 as ﬁro

court may 3@532.

) if the guardianship or limited guardianship is no longer necessary
Qwoa.wﬂroma]ouuaév

((3))) (4) EFFECT OF HngHZ\wHHOZ When a guardianship or

limited mamaﬁzmgv terminates ((otherwise)) other than by the death of the

(G )) incapacitated person, the powers of the guardi-
an or limited m:ﬁ&wn cease, except that a guardian or limited guardian of
the estate may make disbursements for claims that are or may be allowed -
by the court, for rwg_:ﬁm already properly incurred for the estate or for the |
(G }) -incapacitated person, and for expenses of ad-
B_Em:».ao? 2&»: a guardianship or limited guardianship terminates by
death of the. ((incompetent-ordisabled)) incapacitated person, the guardian
or limited guardian of the estate may proceed under RCW 11.88.150 as
now or hereafter amended, but the rights of all creditors against the ((in=
competent's—or—disabled)) incapacitated person's estate shall be moHHBEna

- by the law of decedents' estates.

 Sec. 18 mno:on 11.88.150, chapter 145, Laws of 1965 as last amended
by section 12, chapter 309, Laws of 33 ex. sess. and RCW 11.88.150 are -
each amended to read as follows:

(1) Upon the death of an incapacitated person, a guardian or limited
guardian of the estate shall have authority to disburse or commit -those
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funds under the control of the guardian or limited guardian as are ,E.cmai :

and within the means of the estate for the disposition of the deceased inca-
pacitated person's remains. Consent for such arrangement shall be secured
according to RCW _68.50.160. If no person authorized by RCW 68.50.150
accepts responsibility for giving consent, the guardian or limited guardian of
the estate may consent, subject to the prdvisions of this section and to the
known directives of the deceased incapacitated person. Reasonable financial
commitments made by a guardian or limited guardian pursuant to this sec-
tion shall be binding against the estate of the deceased incapacitated person.

"(2) Upon the death of an ((incompetent-or—disabled)) incapacitated
person intestate the guardian or limited ‘guardian of his estate has power
under the leiters issued to him and subject to the direction of the court to
administer the estate as the estate of the deceased ((imcompetent—ordis-
abled)) incapacitated person without further letters unless within forty days
after death of the ((incompetent-or-disabled)) incapacitated person a peti-

tion is filed for letters of administration or for letters testamentary and the .

petition is granted. If the guardian or limited guardian elects to administer
the estate under his letters of guardianship or limited guardianship, he shall
petition the court for an order transferring the guardianship or limited
guardianship proceeding to a probate proceeding, and upon court approval,
the clerk of the court shall re—index the cause as a decedent's estate, using
the same file number which ((is)) was assigned to the guardianship or lim-
ited guardianship proceeding. The guardian or limited guardian shall then
be authorized to continue administration of the estate without the necessity
for any further petition or hearing. Notice to creditors and other persons
interested in the estate shall be published and may be combined with the
notice of the guardian's or limited guardian's final account. This notice shall
be given and published in the manner provided in ((REW-11-40:616;-once

; T > —estate)) chapter 11.40
RCW. Upon the hearing, the account may be allowed and the balance dis-

tributed to the persons entitled thereto, after the payment of such claims as
may be allowed. Liability on the guardian's or limited guardian's bond shall
continue until exonerated on settlement of his account, and may apply to
the complete administration of the estate of the deceased ((incompetent-or
disabled)) incapacitated person with the consent of the surety. If letters of
administration ((or—tctters—testanmentary)) are granted upon petition filed
within forty days after the death of the ((incompetent-ordisabled)) inca-
pacitated person, the personal representative shall supersede the guardian or
limited guardian in the administration of the estate and the estate shall be

administered as a decedent's estate as provided in this title, including the

\_ :Eﬂ _
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publication of notice to creditors and other interested persons‘and the bar-
ring of creditors. claims. , v A .
Sec. 19. Section 11.92.035, chapter 145, Laws of 1965 as amended by

section 19, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92.035 are
each amended to read as follows:

* (1) DUTY OF GUARDIAN TO PAY. A gudrdian of the estate is
under a duty to'pay from the estate all just claims against the estate of ((his
jncompetent)) the incapacitated person, whether they constitute liabilities of
the ((imcompetent)) incapacitated person which arose prior to the guard-
ianship or liabilities properly incurred by the guardian for the benefit of the
((incompetent)) incapacitated person or his or her estate and whether aris-

- ing in contract.or in tort or otherwise, upon allowance of the claim by the

court or upon.approval of the court in a settlement of the guardian's ac-
counts. The mz.@ of the guardian to pay from- the estate shall not preclude
((his)) the guardian's personal liability for his or her own contracts and acts
made and performed on behalf of the estate as it exists according to the
common law. If it appears that the estate is likely to be exhausted before all
existing claims’ are paid, preference shall be given to (a) the expenses of
administration including guardian's fees, attorneys' fees, and court costs; (b)
prior claims for the care, maintenance and education of the ((incompetent))
incapacitated person and of ((his)) the person's dependents ((and-cxisting

: it ion)) over other claims. Subject to court
orders limiting such powers, a limited guardian of an estate shall have the
same authority to pay claims. o ‘

(2) CLAIMS MAY BE PRESENTED. Any person having a claim
against the estate of an ((incompetent)) incapacitated person, or against the
guardian of his or her estate as such, may file a written claim with the court
for determination at any time before it is barred by the statute of limita-
tions((;and;)). After ten days' notice to a guardian or limited guardian, a
hearing on the claim shall be held, at which upon proof thereof((;-procure))
and after consideration of any defenses or objections by the guardian, the
court may enter an order for its allowance and ‘payment from the estate.
Any action against the guardian of the estate as such shall be deemed a
claim duly filed. .

Sec. 20. Section 9, chapter 30, Laws of 1985 and RCW 11.92.040 are
each amended to read.as follows:

It shall be the duty of the guardian or limited guardian of an estate:

(1) To ((makeout-and)) file within three months after ((his-or-her))
the guardian's appointment a verified inventory of all the property of the
((n o i )) incapacitated person which comes ((to-his—or .
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her)) into the guardian's possession or knowledge, including a statement of
all encumbrances, liens, and other secured charges on any item;

(2) To file annually, within thirty days after the anniversary date of the
guardian's or limited guardian's appointment, and also within thirty days
after termination of the appointment, a written verified account of the ad-
ministration((—PROVIDEDFhat)), which -account shall contain at least
the following information: K . o

(a) Identification of property of the guardianship estate as of the date
of the last account or, in the case of the initial account, as of the date of

inventory; ;

(b) Identification of all additional property received into the guardian- -

ship, including income by source;

(¢) Identification of all expenditures made during the account period
by major categories; B ) v

(d) Any adjustments to the guardianship estate required to establish its
present fair market value, including gains or Josses on sale or other disposi-
tion and any mortgages, deeds of trust or other encumbrances against the
guardianship estate; and )

() Identification of all property held in the guardianship estate as of
the date of account, the assessed value of any real property and the guardi-
an's estimate of the present fair market values of other property (including
the basis on which such estimate is made), and the total net fair market
value of the guardianship estate. In addition, immediately following such
statement of present fair market value, the account shall set forth a state-
ment of current amount of the guardian's bond and any other court—ordered
protection for the security of the guardianship assets. The court in its dis-
cretion may allow reports at intervals of up to thirty-six months((-with-mn=
struction—to)) for estates with assets (exclusive of real property) having a
value of not more than twice the homestead exemption: Notwithstanding
contrary provisions of this section, the guardian or limited guardian of an

guardianship are held for the benefit of a minor in a blocked account unless
the guardian requests a withdrawal from such account, in which case the
ouardian shall provide a written verified account of the administration of
the guardianship estate along with the guardian's petition for the with-
drawal. The guardian or limited guardian ((that)) shall report any substan-
tial ((increase)) change in income or assets ((

)) of the
guardianship estate within thirty days of the ((substantial-increaseor)) oc-
currence of the change. A hearing shall be scheduled for court review and
determination of provision for increased bond or other provision in accord-
ance with RCW 11.88.100; .

3y .
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-88:040; )) If the court has made
a finding as provided in section 9(5) of this 1990 act, that the person is in-
capacitated as a result of a developmental disability that is expected to
continue indefinitely and the incapacitated person's estate has a value, ex-
clusive of Teal property, of not more than twice the homestead exemption,
the court, in its discretion, may allow reports at intervals up to thirty-six
months and may modify or waive certain reporting requirements in subsec-
tion (2) of this section that the court considers unduly burdensome or inap-
plicable. The court may not waive the requirement that the guardian or
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limited guardian report any substantial ormzmo in the usomc»o:ﬁoa person's
income or assets; : :
(4) (Gt .. ) To
protect and preserve ((it)) the guardianship estate, to apply it as provided in
this chapter, to account for it faithfully, to perform all of the duties re-
quired by law, and at the termination of the guardianship or limited guard-"
janship, to deliver the assets of the ((incompetent—or—disabled))
incapacitated person to the persons entitled thereto. Except as provided to
the contrary herein, the court may authorize a guardian or limited guardian
to do anything that a trustee can do under the provisions of RCW 11.98.070
for a period not exceeding one year from the date of the order or for a pe-
riod corresponding to the interval in which the guardian's or limited m:m_d.
ian's report is required to be filed by the court pursuant to mcvmoosos (2) of
this section, whichever period is longer; : ’ '

(5) To invest and reinvest the property of the ((in
abled)) i nommmo:mﬁa person in accordance with the rules mvv:omzo to in---
vestment of trust estates by trustees as provided in chapter 11.100 RCW,
except that:

(a) No investments shall be made i;woﬁ prior order of the 852 in
any property other than unconditional ‘interest bearing obligations of this
state or of the United States and in obligations the interest and principal of
which are unconditionally guaranteed by the United States, and in share
accounts or deposits which are insured by an agency of the United States
government. Such prior order of the court may authorize specific invest- :
ments, or, in the discretion of the court, may authorize the guardian or
limited guardian during a period not exceeding one year following the date
of- the order or for a period corresponding to the interval in which the
guardian's or limited guardian's report is required to be filed by the court
pursuant to subsection (2) of this section, whichever period is longer, to in-

vest and reinvest as provided in orwvnﬁ. 11.100 RCW without further S.aan
of the court;

(b) If it is for the best interests 3. the {(incompetent-or-disabted)) in-
capacitated person that a specific property be used by the 253&6«8:#3

disabled)) incapacitated person rather than sold and the proceeds invested,
the court may so order;

(6) To apply to the court ((for)) no later than the filing of the inven-
tory for an order authorizing ((any)) disbursements on behalf of the ((in= ;
competent—or-disabled)) incapacitated person: wWOﬁUMU HOWEVER, o
That the guardian or limited guardian of the estate, or the person, depart-
ment, bureau, agency, or owmgmzo organization having the care and custo-
dy of an ((a )) incapacitated person, may apply to the
court for an order a:nosnm the guardian or limited guardian of the estate to
pay to the person, department, bureau, agency, or nrm::&_a organization

having 90 care and custody of an 2 )) incapacitated

/\ . __3@,.“
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person, or if the guardian or limited guardian of the estate has the care and
custody of the”((incompetent-or—disabled)) incapacitated person, directing
the guardian or limited guardian of the estate to apply an amount weekly,
monthly, a:mno_,_w. semi—annually, or annually, as the court may direct, to
be expended in the care, maintenance, and education of the ((incompetent
or-disabled)) incapacitated person and of his or her dependents. In proper
cases, the court may order payment of amounts directly to the ((incompe=
tent-or-disabled)) incapacitated person for his or her maintenance or inci-
dental expenses. The amounts authorized under this section may be
decreased or increased from time to time by direction of the court. If pay-
ments are made to another under an order of the court, the guardian or

" limited guardian of the estate is not bound to see to the application thereof.

NEW SECTION. Sec. 21. A new section is added to chapter 11,92
RCW to read as follows: . .

It shall be the duty of the guardian or limited guardian of the person:

(1) To file within three months after appointment a personal care plan
for the incapacitated person which shall include (a) an assessment of the
incapacitated person's physical, mental, and emotional needs and of such
person's ability: to perform or assist in activities of daily living, and (b) the
guardian's specific plan for meeting the identified and emerging personal
care needs of the incapacitated person.

(2) To file annually or, where a guardian of the estate has been ap-
pointed, at the time an account is required to be filed under RCW 11.92-
.040, a report on the status of the incapacitated person, which shall include:

(a) The address and name of the incapacitated person and all residen-
tial changes during the period; .

(b) The services or programs which the incapacitated person receives;

(c) The medical status of the incapacitated person;

(d) The niental status of the incapacitated person;

(e) Changes in the functional abilities of the incapacitated person;

(f) Activities of the guardian for the period;

(g) Any recommended changes in the scope of the authority om the
mams,&mz. ;

(h) The identity of any vnomgﬂoa»w who 5:6 assisted the incapaci-
tated person during the period.

If the court has made a finding as provided in section 9(5) of this 1990
act, that the person is incapacitated as a result of a developmental disability
that is expected to continue indefinitely, the court in its discretion, may al-
low reports at intervals up to thirty—six months and may modify or waive
certain reporting requirements in this subsection, that the court considers

‘inapplicable or unduly burdensome. The court may not waive the require-

ment that the guardian or limited guardian report any substantial change in
the incapacitated person's condition.
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(3) To report to the court within thirty days any substantial change in
the incapacitated person's condition, or any changes in residence of the in-
capacitated person. s .

(4) Consistent with the powers granted by the court, to care for and
maintain the incapacitated person in the setting least restrictive to the inca-
vmm#wﬁna person's freedom and appropriate to the incapacitated person’s
personal care needs, assert the incapacitated person's rights and best inter-
ests, and if the incapacitated person is a minor or where otherwise appro-
priate, to see that the incapacitated person receives appropriate training and
education and that the incapacitated person has the opportunity to learn a
trade, occupation, or profession. :

(5) Consistent with RCW 7.70.063, to provide timely, informed con-
sent for health care of the incapacitated person, except in the case of 2 lim-
ited guardian where such power is not expressly provided for in the order of
appointment or subsequent modifying order as provided in RCW 11.88.125

as now or hereafter amended, the standby guardian or standby .limited

guardian may provide timely, informed consent to necessary medical proce-
dures if the gnardian or limited mcm:.&wa cannat be located within four
hours after the need for such consent arises. No guardian, limited guardian,
or standby guardian may involuntarily commit for mental health treatment,
observation, or evaluation an alleged incapacitated person who is unable or
unwilling to give informed consent to such commitment unless the proce-
dures for involuntary commitment set forth in chapter 71.05 or 72.23 RCW
are followed. Nothing in this section shall be construed to allow a guardian,
limited guardian, or standby guardian to consent to: .

(2) Therapy or other procedure which induces convulsion;

(b) Surgery solely for the purpose of psychosurgery;

(c) Other psychiatric or mental health procedures that restrict physical
freedom of movement, or the rights set forth in RCW 71.05.370.

A guardian, limited guardian, or standby guardian who believes these
procedures are necessary for the proper care and maintenance of b
pacitated person shall petition the court for an order unless the court has
previously approved the procedure within the past thirty days. The court
may order the procedure only after:an attorney is appointed in accordance
with RCW 11.88.045 if no attorney has previously appeared, notice is given,
and a hearing is held in accordance with RCW 11.88.040.

NEW SECTION. Sec. 22. A new section is added to chapter 11.92
RCW to read as follows: i . .

(1) All banks and trust companies as defined in RCW 30.04.010, all
savings banks as defined in RCW 32.04.020, all savings and loan associa-
tions as defined in RCW 31.12.005, all insurance companies holding a cer-
tificate of authority under chapter. 48.05 RCW, or any agent who
constitutes a salesperson or broker—dealer of securities under the definitions
of RCW "1.20.005 shall, upon receipt of desumentation that a guardian has

\
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been appointed and has authority over assets held by a client or depositor of
the company or agent, provide the guardian access and control over the as-
set; and shall at that time forward a report to the court which includes the
following: (a) Cause number; (b) name of the incapacitated person; (c) ac-
count number or numbers; (d) name and address of client or depositor
owning assets; (¢) name of the guardian being provided assets or access to
assets; (f) value of the asset or assets; and (g) the date the guardian as-
sumed control over the assets. The report shall be signed by a representative
of the agent or company and sent by the individual or organization to the
clerk of the court. -

(2) Any company or agent described in subsection (1) of this section
that provides a guardian with access to a safe deposit box shall make an in-
ventory of the contents of the box and attach this inventory to the report
sent to the clerk of the court before releasing the contents of the box to the
guardian.

Sec. 23. Section 11.92.050, chapter 145, Laws of 1965 as amended by
section 21, chapter 95, Laws of 1975 lst ex. sess. and RCW 11.92.050 are
each amended to read as follows: . o

(1) Upon the filing of any intermediate guardianship or limited guard-
ianship account required by statute, or of any intermediate account required
by court rule or order, the guardian or limited guardian may petition the
court for an order settling his account with regard to any and all receipts,
expenditures and investments made and acts done by the guardian or limit-
ed guardian to the date of said interim report. Upon such petition being
filed, the court may in its discretion, where the size or condition of the es-
tate warrants it, set a date for the hearing of such petition and require the
service of the petition and a notice of such hearing as provided in RCW
11.88.040 as riow or hereafter amended; and, in the event such a hearing be
ordered, the court shall also appoint a guardian ad litem, whose duty it shall
be to investigate the report of the guardian or limited guardian of the estate
and to advise the court thereon at said hearing, in writing. At such hearing
on said report of the guardian or limited guardian, if the court be satisfied
that the actions of the guardian or limited guardian have been proper, and
that the guardian or limited guardian has in all respects discharged his trust
with relation to such receipts, expenditures, investments, and acts, then, in
such event, the court shall enter an order approving such account, and such
order shall be final and binding upon the ((incompetent-or-disabled)) inca-
pacitated person, subject only to the right of appeal as upon a final order;
provided that at the time of final account of said guardian or limited"
guardian or within one year after said ((i isabted)) incapac-

* jrated person attains his majority any such interim account may be chal-

lenged by said ((imcor . 4)) incapacitated person on the
ground of fraud.
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(2) The procedure established in subsection (1) of this section for fi-
nancial accounts by guardians or limited guardians of the estate shall apply

to personal care reports filed by guardians or limited mzma&w:m of 9@07
son under section 21 of this act.

Sec. 24. Section 11.92.053, chapter 145, Laws of Gmm and WDQ. 11-
.92.053 ‘are each amended to read-as follows:

Within ninety days after the termination of a guardianship for any
reason other than the death of the ((incompetent)) incapacitated person in-
testate, the guardian or limited guardian of the estate shall petition the
court for an order settling his account-as filed in accordance with RCW
11.92.040(2) with regard to any and all receipts, expenditures and invest-
ments made and acts done by the mcwa_mz to the date of said termination.
Upon such petition being filed, the court shall set a date for the hearing of
such petition after notice has been given in accordance with RCW 11.88-
.040. Any person interested may file objections to such petition or may ap-

pear at the time and place fixed for the hearing thereof and present his--

objections thereto. The court may take. mzow testimony as it deems proper or
necessary to determine whether an order settling the account should be i is-
sued and the transactions of the guardian be approved.

At such hearing on said petition of thé guardian or limited guardian, if
the court be satisfied that the actions of the mcm-.&»: or limited guardian
bave been proper, and that the guardian has in all respects discharged his
trust with relation to such receipts, oxvoaazﬁom investments, and acts,
then, in such event, the court shall enter an order approving such account,
and such order shall be final and binding upon‘the ((incompetent)) inca-
pacitated person, subject only to the right of appeal as upon a final order:
PROVIDED, That within one year after said incompetent attains his ma-

jority any such account may be challenged by Qmu»mlnaoaﬁoeoavv the in-
capacitated person on the ground of mnmsm

Sec. 25. Section 11.92.056, nrmv»on Km Laws of 1965 as amended by
section 22, chapter 95, Laws .of 1975 1st ex. sess. and RCW 11.92.056 are
each amended to read as follows: ,

If, at any hearing upon a petition to settle the account of any guardian
or limited guardian, it shall appear to the court that said guardian or limit-
ed guardian has not fully accounted or that said account should not be set-
tled, the court may continue said hearing to a day certain and may cite the

surety or sureties upon the bond .of said guardian or limited guardian to

appear upon the date fixed in said citation and show cause why the account
should not be disapproved and judgment entered for any deficiency against
said guardian or limited gnardian and the surety or sureties upon his or her
~bond. Said citation shall be personally served upon said surety or sureties in
the manner provided by law for the service of summons in civil actions and
shall be served not less than twenty days previous to said hearing. At said
hearing any interested party, including the surety so cited, shall have the
{

AP . [ wmp.u

e aaia

"WASHINGTON LAWS, 1990 Ch. 122

3

" |

right to introduce any evidence which shall be material to the matter before
the court. If, at said hearing, the final account of said guardian or limited
guardian shall not be approved and the court shall find that said guardian
or limited guardian is indebted to the ((incompetent-ordisabled)) incapaci-
tated person in any amount, said court may thereupon enter final ._E_mani
against sajd guardfan or limited guardian and the surety or sureties upon
his or her bond, which judgment shall be enforceable in the same manner
and to the mmﬁo extent as judgments in ordinary civil actions.

Sec. 26. Section 11.92.060, chapter 145, Laws of 1965 as amended by
section 23, chapter 95, Laws of 1975 1st-ex. sess. and RCW 11.92.060 are
each amended to read as follows:

(1) GUARDIAN MAY SUE AND BE SUED. When there is a
guardian of the estate, all actions between the ((incompetent)) incapacitat-

ed person or the guardian and. third persons in which it is sought to charge
or benefit the estate of the ((incompetent)) incapacitated person shall be
prosecuted by or against the guardian of the estate as such. ((¥¥c)) The
guardian shall represent the interests of the ((imcompetent)) bommn..o:wﬁoa
person in the action and all process shall be served on him or her. A guard-
ian or limited. guardian of the estate shall report to the court any action
commenced against the incapacitated person and shall secure court approval
prior to initiating any legal action in the name of the incapacitated person.

(2) JOINDER, AMENDMENT AND SUBSTITUTION. When the .

guardian of the estate is under personal liability for his or her own contracts
and acts made and performed on behalf of the estate ((he)) the guardian
may be sued both as guardian and in his or_her personal capacity in the
same action: Misnomer or the bringing of the action by or against the ((in=
competent)) incapacitated person shall not be grounds for dismissal of the
action and leave to amend or substitute shall be freely granted. If an action
was ooBSo:own by or against the ((incompetent)) incapacitated person be-
fore the appointment of a guardian of his or her estate, such guardian when
appointed may be substituted as a party for the ((imcompetent)) incapaci-
tated person. If the appointment of the guardian of the estate is terminated,
his or her successor may be substituted; if the ((incompetent)) incapacitated
person dies, his or_her personal representative may be substituted; if the
((incompetent-becomes-competent;ire)) incapacitated person is no longer
incapacitated the person may be substituted.

(3) GARNISHMENT, ATTACHMENT AND EXECUTION. When
there is a guardian of the estate, the property and rights of action of the
((incompetent)) incapacitated person shall not be subject to garnishment or
attachment, except for the foreclosure of a mortgage or other lien, and exe-

“cution shall not issue to obtain satisfaction of any judgment against the

((incompetent)) incapacitated person or the guardian-of ((his)) the persons'
estate as such.
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(4) COMPROMISE BY GUARDIAN. Whenever it is. proposed to
compromise or settle any claim by or against the ((incompetent)) incapaci--
tated person or the guardian as such, s&oa_nn arising as a result of personal
injury or otherwise, and whether arisinig before or after appointment of a
guardian, the court on petition of the guardian of the estate, if satisfied that
such compromise or settlement will be for the best interests of the ((incom=
petent)) incapacitated person, may enter an order authorizing the maan-
ment or compromise be made.
(5) LIMITED GUARDIAN. Limited guardians may serve and be
served with process or actions on behalf of the ((disabled)) incapacitated

person, but only to the extent provided mS, in the court oan_, appointing a
limited guardian.

Sec. 27. Section 11.92.090, chapter 145, Laws of 1965 as amended by
section 24, chapter 95, Laws of 1975 Ist ex. sess. and RCW 11.92.090 are
each amended 'to read as follows:

Whenever it shall appear to the satisfaction of a court by the vg:o: :
of any guardian or limited guardian, that it is necessary or proper to sell,
exchange, lease, mortgage, or grant an easement, license or similar interest
in any of the real or personal property of the estate of Aﬁmdnwamnaag.
ordisabled)) the incapacitated person for So purpose of vmwsm debts or for
the care, support and education of (( )) the in-
capacitated person, or to redeem any property of 23&3583%
disabled)) the incapacitated person's estate covered by mortgage or other
lien, or for the purpose of making any investments, or for any other purpose
which to the court may seem right and proper, the court may make an order
directing such sale, exchange, lease, mortgage, or grant of easement, license.
or similar interest of such part or parts of the real or personal property as’

Sec. 28. Section 11.92.100, chapter-145, Laws of 1965 as amended by"
section 25, chapter 95, Laws of 1975 Ist ex. sess. and RCW 11. wu 100 are
each amended to read as follows:

Such application shall be by petition, verified ,cw the oath o». the
guardian or limited guardian, and shall substantially set forth: :

(1) The value and character of all personal estate belonging to ((such
gﬂ%%i& the incapacitated person that has come to the
knowledge or possession of such guardian or limited guardian.

(2) The disposition of such personal estate.

(3) The amount and condition of the ((i 1)) in-
capacitated person's personal estate, if any, anvnsmoi upon z,o moEoBmE
of any estate, or the execution of any trust.

(4) The annual income of the real omg:o of the (G
abled)) incapacitated person.

(5) The mBoza of aoi received m:m the application thereof.

_/(\ :a:“.
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(6) The uwovom& manner of reinvesting the proceeds of the sale, if
asked for that purpose.

(7) Bach item of indebtedness, or the amount and or»qmnﬁn of the __nu.
if the sale is ((prayed)) requested for the liquidation thereof.

(8) The age of the 253:6&.379:@%5 incapacitated person,
where and with whom residing.

(9) All other facts connected with the estate and condition of the ((in=
competent-or-disabled)) incapacitated person rnecessary to enable the court
to ».::w ==a$m§=a the same. If there is no personal estate v&o:wEm to
(¢ )) the incapacitated person in possession or
expectancy, mna none has come into the hands of such guardian or limited
guardian, and no rents have been received, the fact shall be stated in the
application.

- Sec. 29. Section 11.92.110, chapter 145, Laws of 1965 as amended by
section 26, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92.110 are
each amended to read as follows:

The order directing the sale of any of the real property of the estate of
((such-incompetent-or-disabled)) the incapacitated person shall specify the
particular property affected and the method, whether by public or private
sale or by negotiation, and terms thereof, and with regard to the procedure
and notices to be employed in conducting such sale, the provisions of RCW

.11.56.060, 11.56.070, 11.56.080, and 11.56.110 shall be followed unless the

court otherwise directs.

Sec. 30. Section 11.92.115, chapter 145, Laws of 1965 as amended by
section 27, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92.115 are
each amended to read as follows:

The guardian or limited guardian making any sale of real estate, either
at public or private sale or.sale by negotiation, shall within ten days after
making such sale file with the clerk of the court his return of such sale, the

k2 fling of such return, the court may, without notice, approve and confirm
#sch sale and direct proper instruments of transfer to be executed and
#edivered. Upon the confirmation of any such sale, the court shall direct the

guardian or limited guardian to make, execute ard deliver instruments con--
- veying the title to the person to whom such property may be sold and such .
instruments of conveyance shall be deemed to convey all the estate, rights -

and interest of the ((incompetent-ordisabled)) incapacitated person and of
((his)) the persons' estate. In the case of a sale by negotiation the guardians

or limited guardians shall publish a notice in one issue of a legal newspaper. .

_published in the county in which the estate is being administered; the sub-
stance of such notice shall include the legal description of the property sold,
the selling price and the date after which the sale may be confirmed: PRO-

VIDED, That such confirmation date shall be at least ten days after such '

notice is published.
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Sec. 31. Section 11.92,130, orm?ﬂ. 145, Laws of 1965 wW amended ,,c%

section 29, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92.130 are

each amended to read as follows:

If any person who is bound by contract in writing to perform shall be-
come ((imcompetent—or—beconme—a—disabled—person)) incapacitated before

making the performance, the court baving jurisdiction of the guardianship

or limited guardianship of such property may, upon application of the

guardian or limited guardian of ((such-incompetent-ordisabled)) the inca-

pacitated person, or upon application % ‘the person claiming to be entitled
to »ﬁo.vnnmonamuoa.. make an order authorizing and directing the gnardian
or limited guardian to perform such contract. The application and the Ed-

oMMmmﬂ%m.,\ wrm_r »m,:omawwmsmwvo.vo En mmBommEoim& F‘ormuﬁnn :-

mopB.mn&oio.%»aewo.rpsmo:@&»%woé:.S_ioma
each amended to read as follows: . - .

The court, upon the petition of a guardian of the estate of an .aaoob..w .

ﬂa»é«».#?&v incapacitated person (({ce ,
in 5)) other than the guardian of a minor,
and after such notice as the court directs and other notice to all persons in--
terested as required by chapter 11.96 RCW, may authorize the guardian to
take any action, or to-apply funds not required for the ((inc : )) in-
capacitated person's own maintenance and support, in any fashion the court
approves as being in keeping with the ((incompetent’s)) incapacitated per-
.wm.ﬁm wishes so far as they can be ascertained and as'designed to minimize
insofar as possible current or prospective state or federal income and estate
taxes, permit entitlement under otherwise available federal or state medical
or .oza_. assistance programs, and to provide for gifts to such charities, re-
_.wzﬁm. and friends as would be likely recipients of donations from the m@v.
competent)) incapacitated person. : s .
The action or application of funds may include but shall not be limited
.8 the making of gifts, to the conveyance or release of the ((incompetent’s))
Incapacitated person's contingent and expectant interests in property in-
..u:.a,_:m marital property rights and any right of ‘survivorship incident to
Jomnt tenancy or tenancy by the entirety, to the exercise or release of the
Qd_dosvn»aa.._&v incapacitated person's powers as donee of a power of ap-.
pointment, the making of contracts, the creation of revocable or irrevocable
trusts of property of the ((imcompetent's)) incapacitated person's estate
which may extend beyond the ((i y )) incapacitated person's dis-

ability or life, the exercise of options of .._»wo ((incompetent)) incapacitated - -

..blaaoz to H.Eanrwmo securities or other property, the exercise of the ((incom=
mun»a.aimvv Enmvmn:wﬁ& person's right to elect options and to change benefi-
ciaries under insurance and annuity policies and the msﬂgaomnm of policies
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for their cash value, the exercise of the ((incompetent's)) ?omuvo:wﬁ& per-
son's right to any elective share in the estate of the ((incompetent's)) inca-
pacitated person's deceased spouse, and the renunciation or disclaimer of
any interest acquired by testate or intestate succession or by inter vivos

transfer.

The mcmn&wu in the petition shall briefly outline the action or applica- |

tion of funds for which approval is sought, the results expected to be ac-
complished ‘thereby and the ((tax)) savings expected to accrue. The

proposed action or application of funds may include gifts of the ((imcompe=.

tent's)) incapacitated person's personal or real property. Gifts may be for
the benefit of prospective legatees, devisees, or heirs apparent of the ((ir
competent)) incapacitated person, or may be made to individuals or chari-
ties in which the Q?noﬂnnm%vv incapacitated person is believed to have an -
interest. Gifts may or may not, in the discretion of the court, be treated as

advancements to donees who would otherwise inherit property from the -

((imcompretent)). incapacitated person under the ((incompetent's)) incapaci-
tated person's will or under the laws of descent and distribution. The

guardian shall also indicate in the petition that any planned disposition is'
consistent with ‘the intentions of the ((incompetent)) incapacitated person
insofar as the intentions tan be ascertained, and if the ((incompetent's)) in-

capacitated person's intentions cannot be ascertained, the ((imcompetent)) -
“incapacitated person will be presumed to favor reduction in the incidence of -

the various forms of taxation and the partial distribution of the ((imcompe=

tent's)) incapacitated person's estate as provided in this section. The guard-

jan shall not, however, be required to include as a beneficiary. any person
whom there is reason to believe would be excluded by the ((incompetent))
incapacitated person. No guardian may be required to file a petition as pro-
vided in this section, and a failure or refusal to'so petition the court does not
constitute a breach of the guardian's fiduciary duties.

wnnp 33. Section 11, o&wva_._ 30, Laws of 1985 and RCW 11.92.150 are -

each amended to read as follows: . .

At any time after the issuance of letters of guardianship in the estate

of any ((i eten sbted)) person and/or incapacitated person, any -
“person interested in the estate, or in the (i i )) inca- -
pacitated person, or any relative of the ((i d)) inca- -

mwnmnﬁ&. person, or any authorized representative of any agency, bureau, or
department of the United States' government from or through which. ‘any

compensation, insurance, pension- or other benefit is being paid, or is pay- -
_“able, may serve upon the guardian or limited guardian, or upon the attorney .
for the guardian or limited guardian, and file with the clerk of the court -

where the ((admi of-tie)) guardianship or limited guardianship of
the person and/or estate is pending, a written request stating ((that-special
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)) the
specific actions of which the applicant requests »%m:oo notice. Where the

notice does not specify matters for which notice is requested, the guardian
or limited guardian shall provide copies of all documents filed with- the court
and advance notice of his or her wvvromco: for court approval of any action
in the guardianship. - ..

~ The request for mvoo_& written socoo shall momi:m"o the name, address

and post office 'address of the person upon whom the notice is to be served

and no service shall be required under this section and RCW 11. 92.160 as
now or hereafter amended other than in accordance with the designation
_ unless and until a new designation has been made. .

When any account, report, petition, or proceeding is E& in the estate
of which special written notice is requested, the court shall fix a time for
hearing which shall allow at least ten days for service of the notice before
the rnmdam. and notice of the hearing shall be served upon the person des-
ignated in the written request at least ten days before the date fixed for the
hearing. The service may be made by leaving a copy with the person desig-
nated, or that person's authorized Svnnmoim:«d. or by B»:Em through the

CE:& States mail, «Sz_ postage”. E.ovma to 'the person and E»oa
designated.

Sec. 34. Section 11.92.160, owmv»oq 145, Laws of 1965 as w::wun& by
section 31, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92. 168 3
each amended to read as follows:
Whenever any request for special written notice is woi& as ?oSm&
in this section and RCW 11.92.150 as now or hereafter amended, the per-
son making such request may, upon failure of any guardian or limited
guardian for any AABooanno:immiq&v incapacitated person, to file

any account or report required by law, petition the court administering such -

estate for a-citation requiring such guardian or H_E:& guardian to file such

report or account, or to show cause for failure to ao so, and thereupon the -

court shall issue such citation and hold a rnmnzm thereon and enter mcow
order as is required by the law and Eo facts.” m

L
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by section 16, chapter 309, Laws of 1977 ex. sess. and RCW 11.92.170 are

each amended to read as follows:

Whenever it is made to appear that it would be in the best interests of -

the 2938@2«31&%5 incapacitated person, the court may order
the transfer of property in this state to a guardian or limited guardian of the

estate of the (( )) incapacitated person appointed in
another jurisdiction, or to a person or institution having similar authority

with respect to the ((incompetent-ordisabled)) incapacitated person.

Sec. 36. Section 11.92.180, chapter 145, Laws of 1965 as amended by
section 33, chapter 95, Laws of 1975 1st ex. sess. and RCW. : .92.180 are
each amended to read as follows: ‘ .

A guardian or limited guardian shall be allowed such compensation for
his or her services as guardian or limited guardian as the court shall deem
just and reasonable. Guardians and limited guardians shall not be compen-
sated at public expense. Additional compensation may be allowed for ((his
necessary)) other administrative costs, including services ((as)). of an attor-

ney and for other ((mecessary)) services not ((required-of-a))-provided by
the guardian or limited wz&&m:. Aﬁginmggﬁgg

ﬁﬁwom%%vv Where a mama_mn or limited guardian is an attor-

ney, the guardian or limited guardian shall separately account for time for
which compensation ‘is_requested for services as a guardian or limited
-guardian as contrasted to time for which compensation for legal services
provided to the guardianship is requested. In all cases, compensation of E.n
guardian or limited guardian and his or_her expenses including attorney's
fees shall be fixed by the court and may be ay be allowed at any annual or final
accounting; but at any time during the administration of the estate, the
guardian or limited guardian or his or her attorney may apply to the court
for an allowance upon the compensation or necessary expenses of the
guardian or limited guardian and for attorney's fees for services already
performed. If the court finds that the mzmas.m or limited guardian has
failed to discharge his or her duties as such in any respect, it may deny
((him)) the guardian any compensation whatsoever or may reduce the
compensation which would otherwise be allowed.

Sec. 37, Section 11.92.185, chapter 145, Laws of 1965 as maonaaa by
section 34, chapter 95, Laws of 1975 1st ex. sess. and RCW 11.92.185 are
each amended to read as follows: «

The court shall have authority to _ulnm before it, in the manner pre-

' scribed by RCW 11.48.070, any person or persons suspected of ‘having in

his or her possession or having concealed, embezzled, oo=<nwoa ‘or disposed
of any of the property .of the estate of ((i 1)) inca-
.mpo:mﬂam maa,oam subject to administration ann this czn.

o
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NEW SECTION. Sec. 38. This act shall take effect on July 1, 1991.

Passed the Senate March 6, 1990,

Passed the House March 1, Hoco..”

Approved by the Governor March 21, 1990.

Filed in Office of Secretary of State March 21, 1990. -

. .

CHAPTER 123
[Substitute Senate Bill No. 6§700]
MOTOR FREIGHT CARRIERS OF RECOVERED MATERIALS

AN ACT Relating to regulation of motor w—.nmmr» carriers transporting recovered materi-

als; adding new secti H i i
i Qm sections to chapter m_..mo Wné. creating a new section; and ‘declaring an

Be it enacted by the Legislature of nﬁ._ State of Washington:

NEW SECTION. Sec. 1. ‘A new section i
ROW e o opiE 1. A :o,w section is added to
(1) Itis ==_»i?_ mo.u. a motor <oE&o transporting recovered materials
to vna.onB.m transportation service for compensation upon the public high-
ways of this m:mﬁo without first having received a permit from the ooBmmmu.
Mo:. ”E.Ho permits shall be granted upon a finding that the motor carrier is
t, willing, and able to provide transportation of recovered materials, and
upon payment of the appropriate filing fee authorized by this owmvz.u_. for

chapter 81.80

other applications for operating authority, including payment of the annual

regulatory fee imposed by RCW 81.80.320. The carriers are subject to th
safety o.m operations and insurance requirements of the ooBmem%n c. t .
not subject to rate regulation by the commission. R

(2) The provisions of this section mEEw to motor vehicles when:

(a) Transporting recovered materials from a site generating :.E thou-
sand or more tons of recovered materials per year to a reprocessing facilit
or an numlcmo manufacturing site; . T B

(b) Transporting recovered materials from a reprocessing facility to
w:oamaw %Eooommmam facility or to an end-use manufacturing site; or ’

c) Transporting recovered mixed fror i
cility 1y o1 o8 % o omm " M%w mw.wwoa ‘waste paper from a reprocessing fa-

(3) For the purposes of th

apply: nis .mommosu the following definitions shall

" . 1 .
(a) "Recovered materials” means -those commoditiés -collected for re- -

Mwhmum Sm_.nwmo. mco.r as papers, glass, plastics, used wood, metals, yard
e, used oil, and tires, that if not collected for recycling would otherwise

be destined for di inci jor
isposal or incineration. "Recovered materials” shall not in-

n_caogwso&swﬁoonigmcSm r
, ﬁ . ..
o chippi st yp =m generated from a logging, milling,

n H HH ) ,
(b) "Reprocessing facility” means.a business registered under chapter .

82.32 RCW or a nonprofit corporation identified under chapter 24.03 RCW

L [890] )
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that accepts or purchases recovered materials and prepares those materials
for resale; ; S .

(c) "Mixed waste paper” means assorted low—value grades of paper
that have not been separated into individual grades of paper at the point of
collection; and - ° ; .

(d) "Energy recovery facility" means a facjlity designed to burn mixed
waste paper as a fuel, except that such term does not include mass burn
incinerators. B . . ,

NEW SECTION. Sec. 2. (1) The department of trade and economic
development, in conjunction with the utilities and transportation commission
and the department of ecology, shall evaluate the effect of exempting motor
vehicles transporting recovered materials from rate regulation as provided
under section 1 of this act. The evaluation shall, at a minimum, describe the
effect of such exemption on:

(a) The cost and timeliness of transporting recovered materials within
the state; : o .

(b) The volume of recovered materials transported within the state;

(c) The number of safety violations and traffic accidents related to
transporting recovered materials within the state; and ‘ .

(d) The availability of service related to transporting recovered mate-
rials from rural areas of the state. .

(2) The department shall report the results of its evaluation to the ap-
propriate standing committees of the legislature by October 1, 1993.

(3) The commission shall adopt rules requiring persons transporting
recovered materials to submit information required under RCW 70.95.280.
In adopting such rules, the commission shall include procedures to ensure
the confidentiality of proprietary information. ,

NEW SECTION. Sec. 3. A new section is added to chapter 81.80
RCW to read as follows: : :
. Nothing in this act shall be construed as changing the provisions of
RCW 81.77.010(8), nor shall this act be construed as allowing any entity,
other than a solid waste collection company authorized by the commission
or an entity collecting solid waste from a city or town under the provisions
of chapter 35.21 or 35A.21 RCW, to collect solid waste which may inci-
dentally contain recyclable materials. A

NEW SECTION. Sec. 4. This act is necessary for the immediate '
preservation of the public peace, health, and safety, the support of the state
government and its existing public institutions, and shall take effect
immediately. - ' .

'Passed the Senate March 6, 1990.

Passed the House March 1, 1990.

Approved by the Governor March 21, 1990.
Filed in Office of Secretary of State March 21, 1990.
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SB 2868

eming
1 Government

2 providing for new !?oards of commxssxoncrs for merged
¥fire dxstncts : A

! Present law does not, as to the manner of constituting
poards of fire commissioners, provide for certain
mergers of fire protection districts. For example, as to

only for mergers of ‘two districts with ‘three
‘commissioners apiece. This is not always the wse,

and others may have over three commissioners if they
were formed by a recent merger. Under present law,
‘when two three-member districts are merged, the new
board consists of the six members from the old board.
That number is reduced to three by electing only one

subsequent elections. (Fire commissioners normally
peare elected for six year terms.) .

=¥ Also, the Jaw as to merger of more than two fire
= protcctwn districts sets out a procedure for merger .|.

that is completely different from that for merger of
“Rtwo districts. As to mergers of more than two fire
protection .districts, .one commissioner from each
‘district is selected by the present commissioners of
Ieach district to.serve until the next general ¢lection.
= At. this clection three commissioners are clected, the
number of votes received by each determining whether
he shall serve six, four or two years, with normal

UMMARY:

those set forth for the merger of two districts. Thus,
no matter how many districts are merged or the
e respective number of commissioners on each of the old
&= boards, all of the commissioners from the old districts
serve on the new board until the next election. At that
tlection and thercafter, notwithstanding the number

of commissioners whose terms expire (the terms of all
gt will expire naturally over a six year period), only one
j 'posmon is filled until thc board is reduced to the

Scnatc (a) 4 0

) Effective: Scpt. 21, 1977
louse: 8 0

C 121 L 77 lst ex. sess.

the merger of two. fire protection districts, it provides..

some fire protection districts have five commissioners

instead of two commissioners in each. of the three

'. .adopted “includes

The -bill adopts procedures. for >mcrgcrs identical to_ .

SSB 1873
SSB 2872

. PARTIAL VETO

SPO’NSORS: Committee on Judiciary
. (Originally sponsored
Marsh)

COMMITTEE: Judiciary

Revising out—dated and offensive language pertaining
. to the physically, mentally and sensory handicapped

and providing a defined process to determine mental
- status due to incompetency or disability. '

.. JSSUE:

by Senator

State laws contain numerous out—datcd and oﬁ'cnswc .

references to mentally and physically handicapped
individuals. They are often referred to in the statutes
as idiots, imbeciles, feeble-minded or defective
persons. -Such rcfercnccs are not only objectionable,
but also imprecise in that they do not refer to any
specific legal standard or definition.

SUMMARY:

The bill. dc]ctcs offensive rcfcrenccs to the
- handicapped throughout the Revised Code of
' Washington. and substitutes terminology which has a

:specific meaning in state law. The new termxnology
*incompetent - or. disabled persons”

which is defined ‘in the guardianship and limited .

- guardianship . statutes, "developmentally disabled”

" .-which ‘is /defined in the law providing services for

- mentally retarded persons, ‘and "mental, physical, or
“ sensory handicap” whxch is used in the human rights
law.

Senate: 46 0 ' Effective: Scpt 21, 1977
House: 9I«/ 0 C 80.1 77 1st ex. sess.
e ) _' 1

~“VETO SUMMARY:

The Governor vetoed several sections of the bill which
would have eliminated the present prohibition agamst
certain persons marrying unless procreation is
impossible. In her message, she stated that she felt
that the effects of these sections went far beyond the
intent of the bill. The persons subject to the
prohibition in .these sections include common
drunkards, habitual c¢riminals, imbeciles, -feeble-
minded persons, idiots' and insane persons. (See
VETO MESSAGE) -

SSB 2873
SPONSORS: Committee on Constitution and
Elections .
(Originally sponsored by Senators
Goltz, Bailey, Sellar and
Newschwander)
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4.16.190.  Statute tolled by personal disability - R

If a person entitled to bring an action mentioned in this chapter,

except for a penalty or forfeiture, or against a sheriff or other:
officer, for an escape, be at the time the cause of action accrued
either under the age of eighteen years, or incompetent or disabled
to such a degree that he or she cannot understand the nature of
the proceedings, such incompetency or disability as determined,

according to chapter 11.88 RCW, or imprisoned on a criminal
~ charge prior to sentencing, the time of such disability shall not-be!
a part of the time limited for the commencement of action!

[1993 ¢ 232 § 1; 1977 ex.s. c 80 § 2; 1971 ex.s. ¢292 § 74; Code.1881
§ 37; 1877 p 9 § 38; 1869 p Howuw 1861 bom m 1; —mmhvuoaw 11;

RRS § 169.]

Historical and Statutory Notes

Purpose—Intent—1977 ex.s. ¢ 80: “It
is the purpose of the legislature in en-
acting this 1977 amendatory act to pro-

vide for a comprehensive revision of

out-dated and offensive language, pro-
cedures and assumptions that have pre-
viously been used to identify and cate-
gorize mentally, vrwm_nm:vw and sensory
handicapped citizens. It is legislative in-
tent that language references such as
idiots, . imbeciles, feeble-minded or de-

fective persons be deleted and replaced

with more appropriate references to re-
flect current statute law more recently
enacted by the federal government and
this legislature. It is _nmmm_m:é belief
that use of the undefined term ‘insanity’
be avoided in preference to the use of a
process for defining 5003?&0:8\ or
disability as fully set forth in chapter
11.88 RCW; that language that has al-

lowed or implied a presumption of in-

competency or disability on the basis of
an apparent condition or appearance be
" deleted in favor of a reference to neces-
sary due process allowing a judicial de-
termination of the existence or lack of
existence of such incompetency or dis-
ability,” [1977 ex.s.c 80 § 1.]
Severability-—1977 ex.s. ¢ 80: “If any
provision of this 1977 amendatory act,
or its application to any person or cir-
cumstance is held invalid, the remain-

Cross References

der of the act, or the uvvrnm:on of the
provision to other persons or circum-

stances is not affected.” [1977 ex.s. c 80

mqo”_

mm<nnmv==v.l._3— ex.s. ¢ 292: See
note following RCW 26.28.010.

Laws 1971, Ex.Sess., ch. 292, § 74,
lowered the age of disability from twen-
ty-one years to n.mrSn: years.

- Laws 1977, Ex.Sess., ch. 80, § 2 m:_v-
m:::mm the phrase :.:ooSnQn:n or dis-
abled to such a degree that he or she’

‘cannot understand the nature of the

proceedings, such incompetency or dis-

ability as determined according to nrvv. .

ter 11,88 RCW” for the word :m:wuzo.

Laws Sou nr 232, § 1, near the Qa
of the section, .preceding *, the time of
such disability shall not be a vmﬁz m:—?
stituted “prior to sentencing” for “, or
in execution :amn_. the sentence of:a

court for a 8:: less than ra natural
life”. ‘

Source: - ; ,

Laws 1854, p. 364, § .
Laws 1861, p.. 61,8 1. .

Laws 1869, p. 10, § 38. o
Laws 1877,.9,§ 38. -

" RRS § 169.

Adverse possession, _unnmo:m_ disability, limitation tolled, see § 7. Nm 090. - .
. 304

Decedent’s estates; claims against mnonmma notice to creditors, application of
statute of limitations without regard to tolling provisions of this. section, see

§ 11.42.050:

Hm& Review and Journal Commentaries

Jurisdictional .survey of tort provi-
sions of Washington's 1986 Tort Reform
Act. Tim Donaldson, Stephen 3, Hen-
sen and- Mark V..Jordan, 22 Gonz.
L.Rev. 47 (1986/1987).

Products liability: useful safe E,m. 57
Wash.L.Rev. 503 (1982).

Statutory lowering of age of majority
_to eighteen years, and effect on civil
procedure. 47 Wash.L.Rev. 377 (1972).

Library References

P::;w:ou of Actions €72, 74, 75.
inmw_mi Topic No. 241.

C.J.S. Limitations of Actions §§ 112
to 118.

Research References

ALR H::.E.w.

1 ALR 6th 407, Effect of Appointment
‘of Legal Representative for Minor
on Running of State Statute of Lim-
itations Against Minor.

:9 ALR 5th 321, Running of Limita-
tions Against Action for Civil Dam-

" " ages for Sexual Abuse of Child.

11 ALR Sth 588, Emotional or Psy-
chological ;w_n.n_nsm: or Repres-
sion as Tolling Running of Statute

~of Limitations, -

111 ALR 5th 159, Effect of Appoint-
ment of Legal Representative for
Person Under Mental Disability on
.. Running of State Statute of Limita-
" tions Against Such Person.

"77 ALR 3rd 735, Imprisonment of
" * Party to Civil Action as Tolling Stat-
ute of Limitations.

Treatises and Practice Aids
t15A Wash. Prac. Series § 4, Tolling
m:& m&ovvl

15A Wash. Prac. Series 4.16.350, Ac-
tion for Injuries Resulting from
Health Care or Related Services—
Physicians, Dentists, Nurses, Etc.—
Hospitals, Clinics, Nursing Homes,
.Ete. .

15A. Wash. Prac. Series 11.40. omm
Claims Against Uonomnﬁlﬂ_an
Limits.

15A Wash. Prac. Series : 96A.070,
Statutes of Limitation.

16 Wash. Prac. Series § 9.14, m.wo?m.
sional Malpractice.

16 Wash. Prac. Series § 9.3, Tolling.

16 Wash. Prac. Series § 15. No mnmﬁ.
ute of Limitations. :

17 Wash, Prac. Series § 8.4, Statutes
of Limitation—Tolling.

19 Wash. Prac. Series § 22.13, Litiga-
tion Involving Minors.

27 Wash. Prac. Series § 5.72, Statute
of Limitations.

Westlaw Electronic Research
See Westlaw Electronic Research Guide following the Preface.

United States Supreme Court

Limitations periods, tolling during
imprisonment, see Hardin v. Straub,
cw_.s_or 1989, 109 S.Ct. 1998, 490

U.S. 536, 104 L.Ed.2d 582, on remand
878 F.2d 382.

‘Notes of Decisions

Actions 3
Commencement of disability 5
Construction and application 2

Disability, generally 4
Guardian and ward, mirority 8
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